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FOREWORD 


WITH AN INTRODUCTORY NOTE ON THE 
SOCIAL SECURITY ACT 


I 


After surprisingly little public discussion and debate, the United States finds itself 
in the process of creating a federal-state system of unemployment compensation 
which, with the enactment of the Federal Social Security Act and unemployment 
compensation laws in a number of states, has already attained that purgatory of new 
social legislation to which the Supreme Court hoids the keys. A decision by the 
Court before the close of 1937 is highly improbable, and in the interim no one can 
predict its action with certainty. There is, however, more basis for the prediction 
that an adverse ruling by the Court will not put an end for all time to the movement 
to relieve labor of at least part of the hazards of unemployment. If the system en- 
visaged by the present legislation falls, the store of experience which is being amassed 
under it will be drawn upon in the future. The element of contingency which must 
pervade any consideration of the existing laws at this time does not, therefore, destroy 
the necessity for that consideration. On the contrary, it is essential that the unemploy- 
ment compensation laws be carefully scrutinized and fully understood, and it is to 
that end that this symposium is directed. 

In the study which has hitherto been accorded the problem of compensating the 
unemployed worker, emphasis has been placed upon its economic and social factors. 
In the agitational period of the movement for this legislation, inquiry into the precise 
forms which it should take would have been premature. Now that legislation is 
appearing on the statute books, however, a shift in emphasis is indicated, and this 
symposium represents a contribution to what has necessarily been a neglected phase 
of the problem: the legal and administrative machinery of unemployment compensa- 
tion. Needless to say, the questions arising in this study cannot be considered wholly 
apart from their economic and social context, but this approach to the subject has 
dictated a disregard of the numerous plans proposed in lieu of that embodied in 
the present legislation. Space is lacking for their treatment concomitantly with an 
intensive study of the body of law which is now in course of development. More- 
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over, that body of law is an existing fact, and familiarity with its provisions and their 
implications is prerequisite to intelligent criticism. 

No attempt will be made here to outline the symposium; the table of contents 
will afford a guide to its organization.’ It should, however, be explained why no article 
herein deals with the constitutionality of the unemployment compensation titles of 
the Federal Act. While this issue has been in course of development, there have 
been decided, and are still pending, cases in the Supreme Court significantly relevant 
to the issue raised by the federal law. Rather than hazard a discussion of the 
problem without the benefit of the opinions in these cases, the treatment of the 
constitutionality of the Social Security Act was deferred to the succeeding issue in 
which articles by Professor Harry Shulman of the Yale Law School, counsel for the 
Railroad Retirement Board in the Railroad Pension Case, and Mr. Charles Denby, 
Jr., of the Philadelphia Bar, Chairman of the Committee on Unemployment Insur- 
ance of the American Bar Association’s Section of Insurance, will present, respectively, 
the cases for and against the validity of the several titles of the Act. 


II 


The Social Security Act of August 14, 1935, is a single law only in a formal sense. 
Essentially it is a congeries of independent measures related basically by a common 
humanitarian purpose. The Act contains eleven titles of which one, Title VII, 
establishes the Social Security Board and another, Title XI, in addition to the cus- 
tomary “separability clause,” contains merely definitions and a delegation of rule- 
making power, applicable to the preceding titles generally. The unemployment com- 
pensation provisions are embraced in two of the remaining nine titles, viz., Title III 
and Title IX. For the benefit of readers not familiar with the structure of the Act, 
the following note seeks first to indicate very briefly the content of the other seven 
titles (which will be discussed in the succeeding issue of this periodical) and then 
to outline in somewhat greater detail the provisions of Titles III and IX. Needless 
to say, condensation has been at the expense of lawyerly precision in statement. 


Tue Oxp-Ace Securiry AND WELFARE TITLES 

Title I, This title, “Grants to States for Old-Age Assistance,” affords federal 
financial aid to states maintaining old-age pension systems under plans approved by 
the Social Security Board in accordance with criteria set forth in the title. These 
include the requirements that the pension system be statewide and mandatory in its 
operation and, after January 1, 1940, impose no age requirement exceeding 65 years. 
After June 30, 1936, appropriations are authorized to the extent necessary to match 
the state appropriations on an equal basis, subject to the limitation that the federal 


? Logical arrangement has been sacrificed in the interests of time in the case of the article by Dr. 
Edwin E. Witte on the legislative history of the unemployment compensation titles of the Federal Act, 
which was to have appeared as the first article in the symposium. It was placed last when an unfortunate 
coincidence of unavoidable circumstances prevented the author from completing his manuscript in time 
for publication in its indicated position. 
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contribution shall not exceed $15 per month with respect to any individual. The 
Board is accorded power to withdraw its approval of any plan in the administration 
of which there is a substantial failure to comply with the conditions on which 
approval was granted. 

Titles II and VIII. These titles embody the national oid-age insurance system to 
be administered by the Social Security Board. Title II, “Federal Old-Age Benefits,” 
establishes an Old-Age Reserve Account in the Treasury to which appropriations 
shall be made annually in amounts, determined actuarially on a reserve basis at a 
3% interest rate, sufficient to meet the benefit payments required under the succeed- 
ing sections. The Reserve Account, calculated to approach 50 billion dollars by 
1980, is to be invested in federal obligations only. Title VIII levies an “Income Tax 
on Employees” and an “Excise Tax on Employers,” the rates of both of which begin 
at 1% per year for the triennium 1937-1939, and increase 44% for each succeeding 
triennium until rates of 3% are reached in 1949. The tax is based on that part of all 
wages earned and paid up to $3,000 per year in all save seven specifically excepted 
employments, including agricultural labor, domestic service, and public service. The 
proceeds of this tax are paid into the Treasury; and but for the more than coinci- 
dental identity in the definitions of “wages” on which benefits are based and the 
tax is payable and in the enumerations of the employments excepted from both the 
benefit and the tax provisions, there is no connection between the two titles apparent 
on the face of the statute. However, it goes without saying that the benefit scale was 
fixed with reference to the estimated proceeds of the tax. 

Monthly benefit payments are computed as a percentage of the total wages re- 
ceived in other than excepted employments from January 1, 1937 to the attainment 
of age 65 by the recipient, and are calculated on a descending graduated scale. The 
lowest monthly benefit payable is $10 and the highest, $85. Benefits are not payable 
before 1942. 

Title IV. This title, “Grants to States for Aid to Dependent Children,” is to be 
administered by the Social Security Board and follows substantially the form taken 
by the old-age pension provisions of Title I. It contemplates some extension in the 
“mother’s pension” laws existing in most states. One-third the state appropriation 
will be matched by the federal government, with the limitation that the federal 
contribution shall not exceed $6 per month for any dependent child and $4 per 
month for each additional child in the same home. 

Title V. This title, “Grants to States for Maternal and Child Welfare,” is divided 
into four parts.’ Part I provides an annual appropriation of $3,800,000 to be allocated 
among states having approved plans for promoting the health of mothers and chil- 
dren, especially in rural and depressed areas. Part II provides an annual appro- 
priation of $2,850,000, to be allocated similarly, for aid to crippled children. Part III 
provides an annual appropriation of $1,500,000 for child-welfare services for use by 
state welfare agencies codperating on the basis of plans developed jointly by the state 
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and federal agencies. These three parts are to be administered by the Children’s 
Bureau of the Department of Labor. Part IV provides an annual appropriation of 
$1,938,000 for codperation with the states in the extension of vocational rehabilitation 
programs developed under the Act of June 2, 1920, a grant-in-aid measure admin- 
istered by the Federal Board for Vocational Rehabilitation, an independent agency. 

Title VI. This title, “Public Health Work,” provides one annual appropriation 
of $8,000,000 to be allocated among the states by the Surgeon General of the Public 
Health Service for aid in establishing and maintaining adequate public health services 
and another annual appropriation of $2,000,000 to the Public Health Service for the 
investigation of disease and problems of sanitation. 

Title X. This title, “Grants to States for Aid to the Blind,” returns to the form 
of Titles I and IV in providing federal grants equally matching state appropriations 
under approval plans for pensions to the needy blind, the federal contribution not to 
exceed $15 per month per individual. 


THe UNEMPLOYMENT COMPENSATION ‘TITLES 


As noted above, Titles III and IX contain the provisions of the Act relating to 
unemployment compensation. Unlike the provisions relating to old-age insurance, 
the Act establishes no national system of unemployment compensation. Instead it 
contemplates such a system in each state. To encourage and facilitate—or, the 
Supreme Court may hold, to coerce—state action to this end, a federal tax is placed 
upon employers against which contributions made by employers to state unemploy- 
ment compensation funds can be credited. An appropriation is made for grants in 
aid of the administration of state laws. 

Title III, “Grants to States for Unemployment Compensation,” provides an appro- 
priation of $49,000,000 for each year after June 30, 1936 for allocation to states having 
unemployment compensation laws approved by the Board, to be used solely for 
administrative purposes. The principal criteria for the guidance of the Board in 
the approval of state laws for these grants are the following: The state law must 
provide (1) reasonably adequate methods of administration (other than those relat- 
ing to selection, tenure, and compensation of personnel); (2) payment of benefits 
solely through public employment offices or other approved agencies; (3) fair hear- 
ing for benefit claimants; (4) payment of all contributions received in the state 
compensation fund immediately to the Federal Unemployment Trust Fund (de- 
scribed below); (5) expenditure of all money requisitioned therefrom in the pay- 
ment of benefit claims exclusively; (6) making of such reports as may be required 
by the Social Security Board; and (7) furnishing, on the request of federal public 
works agencies, information relating to benefit recipients. The Board is empowered, 
after hearing, to withdraw the approval accorded any state plan upon substantial 
failure of the state to comply with the foregoing conditions. 

The “Tax on Employers of Eight or More,” imposed by Title IX, is denominated 
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an “excise tax”; the rate for 1936 is 1% of the total wages paid in employments 
subject thereto. For 1937, the tax rate is 294; for 1938 and thereafter, 3°. Proceeds 
of the tax, which is collected by the Bureau of Internal Revenue, are covered into the 
general funds of the Treasury of the United States. A taxpayer may credit against 
this tax all contributions paid to a state unemployment fund under a state law certified 
by the Social Security Board, up to 90% of the total federal tax. Thus, if the state 
contribution rate for 1936 is 0.9%, the taxpayer can credit his entire state contribution 
against the federal tax, paying only 0.1% to the federal government. The 0.9% con- 
tributed to the state fund is required, by the conditions of certification, to be paid 
into the Federal Unemployment Trust Fund to the credit of the state which may 
draw upon it solely for the purpose of making benefit payments. 

The conditions of certification of state laws for tax credit purposes overlap, but 
are not identical to, those for the approval of state laws for grants-in-aid. The con- 
ditions for approval numbered (2), (4), and (5) above are repeated in the conditions 
for certification, but the latter also embrace the following requirements: (1) the post- 
ponement of benefit payments for two years from the beginning of the contribution 
period; (2) the absence of provisions denying benefit payments to a person who 
refuses to accept new work in a position (a) vacant because of a labor dispute, (b) in 
which the conditions of work “substantially less favorable” than the prevailing 
conditions for such work, or (c) where as a condition to employment he is required 
to join a company union or to abstain from membership in a “bona fide labor or- 
ganization”; and (3) the retention of legislative power to repeal or amend the law. 
The Board may withdraw its certification, after hearing, at the end of any year in 
event of substantial failure to comply with these conditions. 

The Unemployment Trust Fund into which contributions are to be paid is to be 
administered by the Secretary of the Treasury. Deposits may be made by states 
either directly with the Secretary or in Federal Reserve Banks or member. banks 
designated by him. Funds not required for immediate withdrawal are to be invested 
in United States direct or guaranteed obligations, acquired on original issue at par 
or by purchase at the market price. Special obligations may be issued to the Fund 
at par bearing interest at one-eighth of 1% less than the average rate borne each 
month by all interest-bearing debts of the United States then outstanding. 

The employers subject to tax are those who employ eight or more persons on 
each of 20 days during the taxable year, each day being in a different week, a pro- 
vision designed to eliminate employers operating for short seasonal periods. The 
principal employments excepted from the tax are (1) agricultural labor, (2) domestic 
service, (3) public service, (4) service for religious, charitable, educational and similar 
institutions not operated for profit. 

Although the conditions for certification of state laws under Title IX are more 
consequential than those for approval under Title III, perhaps the greatest control 
over state legislation is that effected by the “additional credit” provisions of Title IX. 
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The tendency in American legislation in this field has been to equate in some degree 
the employer’s liability to pay contributions with his employment record, whether 
this is to be achieved through the employer reserve system, merit rating under state 
pool plans, or through guaranteed employment plans. These plans are discussed 
in subsequent articles; it suffices here to say that under all of them the opportunity is 
open to the employer whose employment is stable—or is stabilized—to reduce his 
contribution rate. If this reduction in rate were accompanied by a reduction in the 
credit allowed against his federal tax, then, of course, he would effect no gain and 
the desired equating of rate to record would be defeated. This result is prevented by 
provisions in Title IX, operative after 1937, which permit an employer who pays less 
than the highest state rate to obtain an “additional credit” against the federal tax 
equal to the difference between the rate actually paid by him and 90% of the federal 
tax (or the highest state rate, whichever is the less). Thus, if, by reason of merit 
rating, an employer pays a state contribution of 1% when the highest state rate is 
2.7%, (i€., 90% of the 3% federal tax) the taxpayer will be allowed a credit of 1.7% 
against the federal tax in addition to the credit of 19% for the contributions actually 
paid by him. He will therefore be out of pocket only 1.3% of his payroll, whereas 
the taxpayer not enjoying any reduction in his contributions will be obliged to pay 
the full 3%. 

Additional credit is permitted only under state laws which meet certain require- 
ments, specified in Title IX, designed to prevent the granting of lower rates under 
conditions likely to jeopardize the protection accorded the unemployed. However, 
they permit the adoption by the states of the employer reserve system, merit rating 
under state pool plans, or guaranteed employment plans, or combinations of these 
systems. No effort will be made herein to outline these conditions which are discussed 
in the articles dealing with the respective devices. 


D. F.C. 





AMA EE TI 


COVERAGE OF STATE UNEMPLOYMENT 
COMPENSATION LAWS 


Berniece N. Lotwin* 


A substantial factor in the current interest in, and recent enactment of, state 
unemployment compensation laws is the fact that Title IX of the Social Security Act* 
has removed one of the most emphasized barriers to such laws by equalizing com- 
petitive costs between states so far as employers’ contributions to unemployment com- 
pensation funds are concerned. As their name implies, unemployment compensation 
laws are predicated upon the theory of accumulating reserves during periods of 
employment, from which compensation is paid during periods of unemployment. If 
such reserves are to be accumulated through contributions required from employers, 
or from employers and employees, the employment coverage, the employer coverage 
and the territorial coverage of a state unemployment compensation law are important 
both for purposes of collecting contributions and of paying benefits to unemployed 
and eligible individuals. In each type of coverage, the nature of the considerations 
involved are distinctly different; and although the bases upon which contributions 
are required and benefits are payable need not be coextensive,” the desire to protect 
the solvency of funds from which benefits are paid will tend to cause the employ- 
ment, employer and territorial coverage with respect to which contributions are 
required, to be coterminous with those on the basis of which benefits are payable.* 

Employment coverage, the inclusion and exclusion of particular kinds of services, 
is almost exclusively a matter of state policy. The provisions of Title IX of the 
Social Security Act,* however, have apparently influenced several states to adopt 


* Ph.B., 1929, LL.B., 1931, University of Wisconsin. Member of the Wisconsin Bar. Attorney, Social 
Security Board. Assistant attorney, Department of Agriculture and Markets of the State of Wisconsin, 
1931-1933; assistant counsel, National Recovery Administration, 1933-1935. Contributor to legal 
periodicals. 

* Act of Aug. 14, 1935, 49 STAT. 531, §$901-910, 42 U. S. C. A. 7, §§1101-1110 (1935). 

* Cf. Head Money Cases, 112 U. S. 80 (18); U. S. v. Butler, 56 Sup. Ct. 312, 317 (1936). 

® All the state unemployment compensation laws enacted prior to February 1, 1936, so provide, although 
individuals may be disqualified from receiving benefits based upon employment with respect to which 
contributions have been paid. 

“Section gor of this title imposes an excise tax upon the employment of individuals; §§902 and 909 
permit employers subject both to that title and to a state unemployment compensation law which has been 
approved by the Social Security Board under $903, to credit against 90% of such excise tax, the amount of 
contributions paid by them during the taxable year into the state unemployment fund or, with respect to 
employers paying reduced contribution rates under conditions which meet the requirements of §910, not 
in excess of 90% of the highest rate applicable under such state law to any employer subject thereto. 
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definitions of employment which coincide with that contained in that title,> or which 
deviate from it very little.® 


Tue Emptoyine UNir 


If a state law is applicable to employers of one or more individuals, irrespective of 
the period for which they are employed, problems incident to employer coverage are 
reduced to a minimum.” But if a state law is applicable only to employers of a stated 
number of individuals,® or to employers of a stated number of individuals for a stated 
period,® various devices available to employers who seek to avoid coverage or to 
reduce their contributions must be guarded against. Those most readily available 
are independent contractor arrangements whereby no single employer employs the 
stated number of individuals essential to coverage,’° and separate incorporations 
whereby the same result is achieved, although unity of ownership and management 


is maintained." 
It is clear that if enterprises, in which the stipulated number of individuals are 


engaged for the stipulated periods required for coverage purposes, are permitted to 


® See the definitions of employment in the Alabama, California and Oregon laws. (The definitions to 
which reference is made in this article are contained in the following sections of the respective state acts: 
Ala. §2; Cal., art. 2, §§5-14; D. C. §1; Mass. §1; N. Y. §502; Ore. §2; Utah, §3; Wis. §108.02.) 

*See the definitions of employment in the New Hampshire and District of Columbia laws. On the 
other hand, the Washington law excludes only services performed in the employ of religious, charitable, 
scientific, educational and similar non-profit organizations, and the New York law excludes, in addition, 
only employment as a farm laborer and of a minor child or spouse. 

* The District of Columbia law adopts this basis of employer coverage. 

® The Utah law is applicable to employers of 4 or more persons, irrespective of the period for which 
they are employed. Such classifications are no longer subject to question under the equal protection clause 
of the Fourteenth Amendment. St. Louis Cons. Coal Co. v. Illinois, 185 U. S. 203 (1902); Ward & Gow 
v. Krinsky, 259 U. S. 503 (1922). 

® The New York, New Hampshire and Washington laws cover employers of four or more persons for 
13 weeks; the Oregon law, of four or more for 20 weeks; the Massachusetts, Alabama and California laws, 
of eight or more for 20 weeks, and the Wisconsin law, of eight or more for 18 weeks. It appears probable 
that the tax and credit provisions of Title IX of the Social Security Act, described in note 4, supra, will 
tend to influence those states contemplating the enactment of unemployment compensation laws to adopt 
the same test of employer coverage as occurs in that title, 7.e., employers of eight or more individuals for 
some portion of each of 20 different days, each day being in a different week (§907 (a)). 

* The laws of Alabama, Massachusetts, New Hampshire, New York, Oregon, Wisconsin and Washing- 
ton include in the definition of the term “employer” a provision similar to the following, apparently in- 
tended to prevent such devices: “In determining whether an employer [of any person in the state] employs 
enough persons to be an ‘employer’ subject hereto, and in determining for what contributions he is liable 
hereunder, he shall, whenever he contracts with any contractor or subcontractor for any work which is 
part of his usual trade, occupation, profession, or business, be deemed to employ all persons employed by 
such contractor or subcontractor on such work, and he alone shall be liable for the contributions measured 
by wages paid to such persons for such work; except as any such contractor or subcontractor, who would 
in the absence of the foregoing provisions be liable to pay said contributions, accepts exclusive liability for 
said contributions under an agreement with such employer made pursuant to general commission rules.” 

"% The laws of Alabama, Massachusetts, New Hampshire, New York, Washington and Wisconsin in- 
clude in the definition of the term “employer” a provision similar to the following, apparently intended 
to prevent such devices: “. . . where any person, partnership, association, corporation . . ., either directly 
or through a holding company or otherwise, has a majority control or ownership of otherwise separate 
business enterprises employing persons in the state, all such enterprises shall be treated as a single ‘em- 
ployer’ for the purposes of this act.” 
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exempt themselves from such coverage or to reduce their contributions by a series 
of contracts with independent contractors, the policy and purposes of the law might 
in a large measure be nullified; for coverage purposes, it is therefore essential that 
employees of independent contractors who are engaged in work which is part of 
the usual trade, occupation, profession or business of the principal, be deemed to be 
employed by that principal,!? irrespective of the purpose or effect of such inde- 
pendent contractor arrangement. The effect of such a provision in an unemployment 
compensation law is to impose upon the business or enterprise in which such em- 
ployees are engaged, the economic burden of the protective measure adopted.” 
Similar provisions in state workmen’s compensation laws have been uniformly sus- 
tained.1* On the other hand, for contribution purposes, several alternatives are 
possible: (1) the liability of such principal for contributions with respect to the 
wages paid employees of such independent contractors might be absolute;?® (2) the 
liability of such principal for such contributions might be absolute, but accompanied 
by a right to indemnity therefor against such contractors;?® (3) such principal might 
be only the guarantor of such contributions, the contractor being primarily liable and 
the principal being secondarily liable in the event that such contractor is not respon- 
sible or is in default;'7 or (4) such contractor might alone be liable for such 


“The constitutionality of such a provision is not subject to challenge under the due process clause or 
the equal protection clause of the Fourteenth Amendment merely because the common law incidents of 
the independent contractor relationship are affected. Cf. Pizitz Co. v. Yeldell, 274 U. S. 112, 116 (1927). 
The rationale upon which workmen’s compensation laws have been sustained by the Supreme Court, and 
which is equally applicable to unemployment compensation laws, does not require insistence upon a 
technical master-and-servant relation. N. Y. Central R. R. v. White, 243 U. S. 188 (1917); Ward & 
Gow v. Krinsky, supra note 8; Pizitz Co. v. Yeldell, supra. See Smith, Sequel to Workmen’s Compensa- 
tion Acts (1914) 27 Harv. L. Rev. 235, 344. 

* The reason for including the employees of an independent contractor in determining the coverage and 
contributions of his principal are equally applicable to a similar. inclusion of independent contractors 
engaged under the same conditions, irrespective of whether or not they have individuals in their employ. 
The considerations for and against such inclusion involve matters that are without the scope of this dis- 
cussion. See Note (1926) 43 A. L. R. 345, §12, for a discussion of whether independent contractors, in 
the absence of specific provisions, are within the purview of workmen’s compensation acts. 

* Under some state laws, the liability of the principal to the employees of the independent contractor 
is absolute, Fox v. Fafnir Bearing Co., 107 Conn. 189, 193 Atl. 778 (1928); Bradley v. Steiner, 233 
Mich. 312, 193 N. W. 897 (1923); Cleland v. McLaurin, 40 Idaho 371, 232 Pac. 571 (1925); Purkable v. 
Greenland Oil Co., 122 Kan. 720, 253 Pac. 219 (1927); under others, the liability of the principal is 
conditioned upon the contractor’s default or upon the principal’s failure to require the contractor to insure 
his compensation liability, Am. Steel Foundries Co. v. Industrial Board, 284 Ill. 99, 119 N. E. 902 (1918); 
I. C. v. Everett, 108 Ohio St. 369, 140 N. E. 767 (1923); De Witt v. State, 108 Ohio St. 513, 141 N. E. 551 
(1923); and under others, the principal is liable as a guarantor of the contractor’s obligation to insure his 
employees, Corbett v. Starrett Bros., 105 N. J. L. 228, 143 Atl. 352 (1928); Clark v. Monarch Engineer- 
ing Co., 248 N. Y. 107, 161 N. E. 436 (1928); Madison Entertainment Corp. v. Kleinheinz, 211 Wis. 
459, 248 N. W. 415 (1933). See Note (1929) 58 A. L. R. 872. 

15 Provisions such as that quoted in note 10, supra, are of this type, with the qualification that if the 
independent contractor is an “employer” as defined by reason of his own employment record, the principal 
may be relieved of liability for contributions based upon wages paid to the employees of such contractors 
under contractual arrangements between the principal and the contractor, made in accordance with rules 
of the state agency administering the law. 

1° Cf. Madison Entertainment Corp. v. Kleinheinz, supra note 14. 

7 Cf. De Witt v. State, supra note 14. 
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contributions, irrespective of whether he is subject to the law by reason of his own 
employment record.'® 

It is immaterial, under a state law which is applicable to employers of a stated 
number of individuals, or to employers to a stated number of individuals for a stated 
period, whether such individuals work at one or more places of employment.’® If 
a concern conducts its business through one or more branches or units, for coverage 
purposes such units constitute a single organization and the total number of em- 
ployees engaged therein determines whether or not such concern is subject to the 
law. If, on the other hand, such a concern owns or controls the same units through 
the medium of separate corporations, unless such units are viewed together, the law 
affords an opportunity for evasion by separating units into separate corporations, and 
places a premium upon the segregation or separate incorporation of activities which 
are normally conducted by a single concern or as branches of a single concern.*° The 
complexity of the problem presented by the possibilities of evasion through corporate 
affiliations cannot be minimized;?! an innumerable variety of situations may occur: 
one corporation may own all, the majority, or a controlling proportion of the capital 
stock in another or other corporations; the stock in two or more corporations may be 
controlled by the same interests, although the legal ownership is dispersed, the control 
resting solely upon contract, acquiescence, the exigencies of business, or other con- 
siderations. But as in the case of independent contractor arrangements, it would 
seem essential to the policy and purposes of an unemployment compensation law 
that the avoidance of coverage through separate incorporations be prohibited. 

As a general rule, a corporation and its stockholders are deemed separate en- 
tities.2° But if a state has power to establish an unemployment compensation system, 
it also possesses the power to insure its efficacy by prohibiting or disregarding devices 
in evasion of it.2? Reasonable measures may be adopted to prevent an avoidance 
of a valid tax or regulation, as a necessary adjunct to a general scheme within the 


*If employers subject to a state law may secure reduced contribution rates on the basis of their 
employment records, this arrangement may enable an employer to operate the seasonal or unstable portion 
of his enterprise through independent contractors, and thereby secure reduced rates by avoiding charges 
against his record for benefits paid to workers employed in that portion of the business. 

* Ward & Gow v. Krinsky, supra note 8. Provisions to this effect, which occur in the definitions of 
“employer” in the Alabama, California, Massachusetts, New Hampshire, New York, Oregon, Washington 
and Wisconsin unemployment compensation laws, appear unnecessary. 

» Of course, no question occurs if each such unit employs a sufficient number of individuals for a 
sufficient period to be subject to the law by reason of its own employment record. But if one or more 
such units would not be so subject, even though all others would be covered, the reason for viewing all 
such units as a single organization remains. Segregation would, of course, affect the reserves available 
for benefits in a state adopting the employer reserve system. 

* See, e.g., the volume of litigation under the provisions of the Revenue Act of 1918 and its amend- 
ments, particularly §240 (b), relating to consolidated income tax returns by affiliated corporations. See 
Note (1930) 69 A. L. R. 1271; (1933) 85 A. L. R. 153. See, also BERLE AND MEANS, THE MODERN 
CoRPORATION AND PRIVATE PROPERTY (1932); BONBRIGHT AND Means, THE Hotpinc CoMPANy (1932). 

™ Cannon Mfg. Co. v. Cudahy Co., 267 U. S. 333 (1925); Klein v. Bd. of Supervisors, 282 U. S. 19, 
24 (1930). 

* Tyler v. U. S., 281 U. S. 497, 505 (1930). 
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legislative power.** And in considering the reasonablenéss of such measures, not 
only the final purpose of the law, but also the means of its administration, the ways 
it may be defeated, must be considered.2* The general rule with respect to the 
separate identity of corporations is subject to the qualification that such separate 
identity may be disregarded in exceptional situations where it otherwise would pre- 
sent an obstacle to the due protection of public rights.2* The extent to which these 
various doctrines will be held to permit the coverage of separately incorporated units 
under the same management and control will in a large measure be dependent upon 
the facts in the individual cases presented to the courts. Assuming that, for coverage 
purposes, several closely affiliated corporations are viewed as a single entity, for 
contribution purposes, each unit in the corporate organization should alone be liable 
for the contributions measured by wages paid to individuals in its employ.** 


‘TERRITORIAL CovERAGE 


The territorial coverage of a state unemployment compensation law is important 
because of the comparatively wide territorial range in which a particular employer’s 
workers move, irrespective of state lines, and in which an individual worker with 
disconnected periods of employment in several states may move. Social policy and 
justice to contributors require that duplication of coverage, either by permitting 
benefits to be collected from two or more states with respect to the same period of 
unemployment,”® or by requiring contributions in two or more states,?® based upon 


™“U. S. v. Lehigh Valley R. Co., 220 U. S. 257 (1911); Second Employers’ Liability Cases, 223 U. S. 
1 (1911). 

* St. John v. New York, 201 U. S. 633 (1906); Tyler v. U. S., supra note 23. 

*U. S. v. Lehigh Valley R. Co., 220 U. S. 257, at 272-274; Chicago, M. & St. P. Ry. Co. v. Minneapolis 
Civic Assoc., 247 U. S. 490, 500-501 (1918); cf. McCaskill Co. v. U. S., 216 U. S. 504 (1910); U. S. v. 
D. L. & W. R. R. Co., 238 U. S. 516 (1915); U. S. v. Reading Co., 253 U. S. 26 (1920). 

*"In the tax cases, it is well established that the imposition of a tax upon one person, measured by the 
property or income of another, constitutes an arbitrary taking of the first person’s property without due 
process of law. Hoeper v. Tax Commission, 284 U. S. 206, 78 A. L. R. 346 (1931); Schlesinger v. 
Wisconsin, 270 U. S. 230 (1926); Heiner v. Donnan, 285 U. S. 312 (1932). And an otherwise uncon- 
situational exaction cannot be justified by its necessity to prevent frauds and evasions. Hoeper v. Tax 
Comm., supra; Heiner v. Donnan, supra. Although it may be reasonable to view all the units within a 
closely affiliated corporate group as a single “employer” for coverage purposes, the same reasons do not 
apply to requiring one such unit to pay contributions based upon wages paid by other units to individuals 
in their employ. 

* The soundness of the social policy against double benefits assumes that the benefits payable under a 
state law are reasonable and adequate; as of Feb. 1, 1936, all the state laws enacted provided for compen- 
sation at the rate of 50% of the full time weekly wage. The District of Columbia law established a rate 
varying between 40 and 65%, depending upon the recipient’s number of dependents. The Utah law 
establishes a maximum benefit of $18 per week; all the other laws, a maximum of $15. Under workmen’s 
compensation laws, some states have permitted recovery in more than one state for the same injury, 
Texas Employers’ Ins. Ass’n v. Price, 117 Tex. 173, 300 S. W. 667 (1927); some have required that 
amounts recovered in other states be deducted from their own allowance, Interstate Power Co. v. Indus- 
trial Comm., 203 Wis. 446, 234 N. W. 889 (1931); and some have refused compensation if compensation 
for the same injury had been received in another state, Finkley v. Saenger Tailoring Shop, 196 N. E. 
536 (Ind. 1935). 

* Although contributions to state unemployment compensation funds probably do not constitute 
“taxes,” U. S. v. Butler, 56 Sup. Ct. 312, 317 (1936); State v. Postal Tel. Cable Co., 101 Wash. 630, 
172 Pac. 902 (1918); cf. Mt. Timber Co. v. Wash., 243 U.S. 219, 240 (1917); and the dissent of 
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the same services, be avoided to the maximum extent practicable. On the other 
hand, it is probable that states enacting unemployment compensation laws will 
endeavor to secure the maximum coverage possible for their workers whose services 
are rendered both within and without the state. 

The absence of any federal legislation in the field of interstate commerce, and 
the provisions of Section 906 of the Social Security Act eliminate problems of state 
interference with interstate commerce.®° 

Coverage problems which have occurred under workmen’s compensation laws 
present the closest analogies to those likely to occur under state unemployment 
compensation laws. As indicated by such cases, the territorial range of employment 
presents eight principal types of factual situations: 


Case 1. Employment entirely without the state, incidental to a business without the 
state and performed under a contract made (a) in the state or (b) without 
the state;1 

Case 2. Employment entirely without the state, localized without the state, but inci- 
dental to a business within the state and performed under a contract made 
(a) in the state or (b) without the state: 

Case 3. Employment having no fixed situs in any state, performed entirely without 
the state, but incidental to a business within the state and performed under 
a contract made (a) in the state or (b) without the state; 

Case 4. Employment having no fixed localization in any state, performed in part 
within the state, but incidental to a business without the state and performed 
under a contract made (a) in the state or (b) without the state; 

Case 5. Employment having no fixed localization in any state, performed in part 
within the state, but incidental to a business within the state and performed 
under a contract made (a) in the state or (b) without the state; 

Case 6. Employment having a situs without the state, but with some employment 
performed within the state which is incidental to or a part of the course of 
the employment without the state; 


Brandeis, J., in N. Y. Central R. R. Co. v. Winfield, 244 U. S. 147, 167 (1917) (intimating that contribu- 
tions to the Washington and New York workmen’s compensation funds were “in the nature of a tax”), 
the tendency of the tax cases indicate that it is the purpose of the Supreme Court to eliminate the substan- 
tial burden of multiple exactions upon the same economic interest. See Brown, Multiple Taxation by the 
States (1935) 48 Harv. L. Rev. 407. For an interesting analysis, see Harpinc, DousLeE TAXATION OF 
Property AND INCOME (1933). 

® The Federal Act, §906, deprives one required under a state law to make payments into a state un- 
employment fund of the defense that he is engaged in interstate commerce. That such authorization by 
the federal government to states to extend their jurisdiction in such manner is valid, see In re Rahrer, 140 
U. S. 545 (1890); Clark Distilling Co. v. Western Md. Ry. Co., 242 U. S. 311 (1917). 

**It appears immaterial whether employment of this type is localized in any other state or has no 
fixed situs in any state; one state has advanced the theory that employment under a contract of hire made 
within the state has a situs therein until a different situs is acquired elsewhere. Val Blatz Brewing Co. v. 
Industrial Comm., 201 Wis. 474, 230 N. W. 622 (1930), although the broad language in this case is 
questioned in a later decision. See Interstate Power Co. v. Industrial Comm., supra note 28. 
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Case 7. Employment having a situs within the state but’ with some employment 
without the state which is incidental to or a part of the course of the em- 
ployment within the state; and 

Case 8. Employment entirely within the state.°? 


Like workmen’s compensation laws** unemployment compensation laws operate 
upon an employer-employee relationship; that relationship may be created by a con- 
tract, but the rights and liabilities which the law creates are neither contractual. nor 
tortious in their nature, and arise out of the law itself rather than out of a contract 
of employment. But, unlike workmen’s compensation laws such as exist in the vast 
majority of states, an unemployment compensation law does not create rights and 
liabilities between the parties to that relationship but rather, imposes a liability to the 
state upon those subject to pay contributions, and creates rights against the state in 
favor of those eligible for benefits. 

Assuming the validity of an unemployment compensation law under the state 
and federal constitutions, there can be no doubt that a state may apply its law to 
employment entirely within the state, irrespective of the residence of the employee, 
the situs of the business for which it is performed, or the place where the contract of 
employment is made.** Similarly, there can be no doubi that a state may not impose 
rights and liabilities with respect to employment entirely without the state incidental 
to a business without the state and performed under a contract of hire made without 
the state®> irrespective of the residence of the employee,®* or whether or not such 
employment has a situs in any state. Cases 1 and 8 may therefore be dismissed with- 
out further comment. 

Cases involving the application of workmen’s compensation laws which establish 
monopolistic state compensation funds to which employers are required to pay assess- 
ments and from which compensation is paid by the state in lieu of all direct liabilities 
between employers and employees, present a precise analogy to situations which may 
arise under unemployment laws. There are five such reported cases: Altman v. 


“If the nature of an unemployment compensation law is held to be a regulation of the act of hiring 
an employee or a regulation of enterprises in the conduct of which employees are engaged, the place where 
the contract of hire is made, or the situs of the business for which the services are performed, becomes the 
significant factor in Cases 7 and 8. 

*8 Since the liability to pay compensation for injuries is created by the law, irrespective of its elective 
or compulsory features, no distinction is made between elective and compulsory workmen’s compensation 
laws. Smith v. Heine Safety Boiler Co., 224 N. Y. 9, 119 N. E. 878 (1918); Anderson v. Miller Scrap 
Iron Co., 170 Wis. 275, 170 N. W. 275 (1919); Dwan, Workmen’s Compensation and the Conflict of Law 
(1927) 11 Minn. L. Rev. 329, 333. 

*4 Interstate Power Co. v. Industrial Comm., supra note 28. 

* The principle that the Federal Constitution requires that each state shall confine its legislation to 
transactions within its borders and that the erroneous extraterritorial application of a state statute involves 
a denial of constitutional rights under the due process clause is well settled. N. Y. Life Ins. Co. v. Head, 
234 U. S. 149, 161 (1914); N. Y. Life Ins. Co. v. Dodge, 246 U. S. 357 (1918); St. Louis Compress Co. 
v. Arkansas, 260 U. S. 346 (1922). 

See notes 54 and 55, infra. 
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North Dakota Workmen’s Compensation Bureau;*" Industrial Commission of Ohio 
v. Gardinio;*® Johnson v. Industrial Commission of Ohio;*® Hilding v. Washington 
Department of Labor and Industry;*® and Murray v. Gerrick and Company.** In 
each of these cases, the sole test applied by the court was the place of performance 
of the work. Because in each case the work was performed entirely without the 
state, compensation was denied in the Altman, Gardinio, Johnson, and Murray cases, 
even though the business for which the work was performed, the residence of the 
employee, and the place of making the contract of employment, was within the 
state.4? Primarily the decisions construe the laws as not intended to apply to work 
performed entirely without the state, and therefore throw little light upon the power 
of the state to require assessments with respect to such work, or to pay compensation 
for such injuries. Only in the Gardinio and Altman cases does the court intimate 
that the state was without power to require assessments from the resident employer 
with respect to, or to make regulations with respect to, employment localized without 
the state.** 

In the Hilding case, the Washington law was held applicable to service without 
the state, incidental to or a part of the course of service localized within the state. 
Dicta in the Gardinio and Altman cases approve a similar application of the Ohio 
and North Dakota laws.** 

The Altman, Gardinio, Johnson and Murray cases involved facts of the type 


"50 N. D. 215, 195 N. W. 287, 28 A. L. R. 1337 (1923). Contract of employment made in North 
Dakota, with an employee, resident therein, by an employer, who conducted business operations in that 
state as well as several other states, to do work solely in the state of Washington, where the employee 
sustained injury. Compensation denied. 

8 119 Ohio St. 539, 164 N. E. 758 (1929). Contract of employment made in Ohio with an employee, 
resident therein, by an Ohio corporation to do work solely in another state, where the employee sustained 
injury. Compensation denied. 

* 45 Ohio App. 125, 186 N. E. 509 (1932). Same facts as in Gardinio case, plus the additional factor 
that the contract of employment provided that it was to be governed by the law of the place of per- 
formance. Compensation denied. 

“162 Wash. 168, 298 Pac. 321 (1931). Contract of employment made in the state with an employee, 
resident therein, by an employer whose business was conducted within the state to do work in the state. 
In the course of such work employee sustained injury while temporarily driving through another state. 
Compensation awarded. 

“172 Wash. 365, 20 P. (2d) 591 (1933), aff'd on other grounds, 291 U. S. 315 (1934). Contract of 
employment made in the state with an employee, resident therein, by an employer doing business both 
within and without the state, to do work entirely without the state, payment however to be for each hour 
from the time the employee left his home in the state in the morning until his return in the evening. 
Compensation denied. 

“ Both the Ohio and North Dakota Workmen’s Compensation Acts, under which the Altman, Gardinio, 
and Johnson cases were decided, contained a specific provision that compensation should be payable to 
every injured employee, “wheresoever such injury has occurred.” 

“ The court in the Altman case said: “We do not believe that the Legislature intended to require loca! 
industries to carry hazards of occupations or employments, the situs of which is in a foreign jurisdiction 
and beyond the borders of the state, and not merely incidental to a business or occupation within the 
state, and which cannot, as a matter of law, be required to, and do not in fact, contribute to the com- 
pensation fund in the form of a premium collected from the proprietor of the business or industry.” 50 
N. D. at 225, 195 N. W. at 2901. 

“The Ohio Workmen’s Compensation Act is apparently being administered in accordance with this 
dicta. See Finkley v. Saenger Tailoring Shop, supra note 28. 
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noted in Case 2. On the other hand, several states whose workmen’s compensation 
laws do not establish monopolistic insurance funds from which the state pays com- 
pensation, but who regulate the rights and liabilities between employers and em- 
ployees, requiring employers to carry insurance with private or public insurance 
carriers, have held their laws applicable to the same facts,*® and to factual situations 
of the type noted in Cases 3,** 4,47 5,48 and 6.*° 

The great weight of opinion under the various state workmen’s compensation 
laws sustains their application to services rendered without the state which are inci- 
dental to, or a part of the course of, employment localized within the state. The valid 
application of state unemployment compensation laws to factual situations of the 
type noted in Case 7 therefore seems clear.®° Conversely, although a state may apply 
its law to employment within the state which is incidental to or a part of the course 


* Alaska Packers Ass’n v. Industrial Acc. Comm., 1 Cal. (2d) 250, 34 P. (2d) 716 (1934), aff'd, 294 
U. S. 532 (1935); Hulswit v. Escanaba Mfg. Co., 218 Mich. 331, 188 N. W. 411 (1922); Smith v. Van 
Noy Interstate Co. 150 Tenn. 25, 262 S. W. 1048 (1924). (Contracts made within the state. No cases 
found in which the law of a state was held applicable to this type of factual situation in which the contract 
was made without the state.) 

“Beall Bros. Supply Co. v. Industrial Comm., 341 Ill. 193, 173 N. E. 64 (1930) (Contract made 
within the state. No cases found in which the law of a state was held applicable to this type of factual 
situation in which the contract was made without the state.) 

*? McKesson-Fuller-Morrisson Co. v. Industrial Commission, 212 Wis. 507, 250 N. W. 396 (1933); 
Smith v. Heine Safety Boiler Co., 119 Me. 552, 112 Atl. 516 (1921); Ocean Acc. & Guar. Corp. v. 
Industrial Comm. 32 Ariz. 235, 257 Pac. 644 (1927). 

“State ex rel. Chambers v. District Court, 139 Minn. 205, 166 N. W. 185 (1918); Kennerson v. 
Thames Tow Boat Co., 89 Conn. 367, 94 Atl. 372 (1915); Tallman v. Colonial Air Transport, Inc., 259 
N. Y. 512, 182 N. E. 159 (1932). (Contracts made in the state.) Ginsberg v. Byers, 171 Minn. 366, 214 
N. W. 55 (1927). (Contract made without the state.) 

“Interstate Power Co. v. Industrial Commission, supra note 28. 

© The District of Columbia and eight state unemployment compensation laws enacted prior to Feb. 1, 
1936 provide for the coverage of such employment by provisions under which employment “all or the 
greater part” of which is performed within the state, is subject to thé law. The New Hampshire, Wash- 
ington, Oregon, Alabama, and Massachusetts laws are limited to cases in which the greater part of the 
employment is “customarily” performed within the state, but do not indicate the period, on the basis of 
which the place where the greater part of the employment is rendered, is to be determined. Presumably, 
such periods are to be prescribed by the agency administering the law. The Wisconsin and California laws 
prescribe a week as the determining period, the former applying only to employment during any week 
in which all or the greater part of the person’s hours of work are performed within the state, and the 
latter applying only to employment during any week in which all or the greater part of the work is 
“customarily” performed within the state. The New Hampshire, Washington, Alabama and Massachusetts 
laws specifically purport to cover incidental employment without the state by providing that “such employ- 
ment” (i.¢., all or the greater part of vshich is performed within the state) shall include the person’s 
entire employment, but apparently the same result is intended under the other laws which do not include 
such a provision. The difficulty inherent in the “all or greater part” test, particularly in a law such as 
Wisconsin’s, is that weeks in which the employee is sent without the state for four or more days, upon 
temporary work in the course of his local employment, are exempted from the application of the law. 
A probable additional reason for the “‘all or greater part” test is the desire to avoid duplication of coverage, 
but that end will be accomplished only if those states, whose laws are limited to such employment when 
it is “customarily” so performed within the state, adopt substantially uniform standards for determining 
such customary employment. The New York law, on the other hand, will tend to defeat efforts to avoid 
duplication of coverage because it purports to cover employment in which either all or the greater part 
of the work is to be performed within the state or the contract of employment is entered into, and the 
work is in any part to be performed, within the state. The Utah law apparently adopts the test of the 
workmen’s compensation laws; it is applicable to “any employment” by an employer. 
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of employment localized without the state’? (Case 7) and may find sufficient 
elements in the case upon the basis of which it might cover the entire employment 
both within and without the state, states seeking to avoid duplication of coverage 
will probably refrain from applying their laws to either the employment within the 
state or the entire employment.>* 

Ultimately, the power of the state to require contributions with respect to the 
types of factual situations noted in Cases 2, 3, 4 and 5 is dependent upon the question 
of fact whether there are, in such cases, things done within the state of which the 
state may properly lay hold as the basis of the regulation imposed, and the test 
applied by the Supreme Court under the due process clause of the Fourteenth 
Amendment is the reasonableness of such things as the basis for the regulation 
involved.*% 

Residence of the employee, without more, appears clearly unreasonable;°* more- 
over, the privileges and immunities clause and the equal protection clause of the 
Federal Constitution would seem to preclude a state from confining the extraterri- 
torial application of its law to residents of the state.5> But residence of the employee, 
when accompanied by other bases for regulation, may be a factor in support of the 
reasonableness of the application of the state law.°® 

Prima facie, an unemployment compensation law appears to be a regulation of 


"Interstate Power Co. v. Industrial Comm., supra note 28; Am. Radiator Co. v. Rogge, 86 N. J. L. 
436, 92 Atl. 85, 94 Atl. 85 (1914). 

Several state courts have denied the application of their state workmen’s compensation laws under 
such facts, even though the injury occurred within their borders. Proper v. Polley, 259 N. Y. 516, 182 
N. E. 161 (1932); Norman v. Hartman Furniture Co., 84 Ind. App. 173, 150 N. E. 416 (1926). 

® Alaska Packers Ass’n v. Industrial Acc. Comm., 294 U. S. 532 (1935); Note, A Factual Approach to 
the Constitutional Aspects of the Conflict of Laws, the Alaska Packers Case (1935) 35 Cot. L. Rev. 751. 
See dissents in N. Y. Life Ins. Co. v. Dodge, supra note 35, and Compania General v. Collector, 275 U. S. 
87, 99 (1927). In the Alaska Packers case, the Court overruled the contention that it violated the due 
process clause of the Fourteenth Amendment, to apply the California Workmen’s Compensation Act to 
an injury sustained in Alaska by an employee hired under a contract of employment made in California 
to work exclusively in Alaska. However, too much reliance should not be placed upon that case, both 
because of the peculiar circumstances involved and because the Court apparently regarded the California 
Act as a regulation of the rights and liabilities between the parties to the contract of employment made 
within the state, under the familiar rule that the laws of the place where a contract is made enter into 
and form a part of that contract, as fully as if they had been expressly referred to or incorporated in its 
terms. Citizens Savings Bank v. Owensboro, 173 U. S. 636, 644 (1899); Farmers Bank v. Fed. Res. 
Bank, 262 U. S. 649, 660 (1923). The Court said, at p. 540: “But where the contract is entered into 
within the state, even though it is to be performed elsewhere, its terms, its obligations, and its sanctions 
are subject, in some measure, to the legislative control of the state. The fact that the contract is to be 
performed elsewhere does not of itself put these incidents beyond reach of the power which a state may 
constitutionally exercise.” 

“N. Y. Life Ins. Co. v. Dodge, supra note 35; Home Ins. Co. v. Dick 281 U. S. 381, 397 (1930). No 
cases have been found which apply a state workmen’s compensation law solely on the basis of the 
residence of the employee, although several mention it in passing. 

® Quong Ham Wah v. Industrial Acc. Comm., 184 Cal. 26, 192 Pac. 1021 (1920), writ of error denied, 
255 U.S. 445 (1921); Truax v. Raich, 239 U. S. 33 (1915). 

™ Bradford Electric Light Co. v. Clapper, 286 U. S. 145 (1932); Val Blatz Brewing Co. v. Industrial 
Comm., supra note 31; Esau v. Smith Bros., 124 Neb. 217, 221, 246 N. W. 230, 232 (1933). Cf. 
Equitable Life Ins. Co. v. Pa., 238 U. S. 143 (1915); Provident Svgs. Ass’n v. Kentucky, 239 U. S. 103 
(1915); Compania General v. Collector, 275 U. S. at 98. 
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an employer-employee relationship. If such is the nature of the regulation, the 
logical test of the coverage of a state law is the place of performance of the work, 
irrespective of the situs of the business for which it is performed, of the residence of 
the employee and of the place where the contract of employment is made.5* Such 
a test will exclude from the application of a state law the factual situations noted in 
Cases 2° and 3,°° will permit the application of the state law to the services per- 
formed within the state in the factual situations noted in Cases 4, 5, 6 and 7,°° and 
to the entire services performed both within and without the state in Case 7,°! but 
will exclude from the application of the state law the services performed without the 
state in Cases 4, 5, and 6.°? 

On the other hand, an unemployment compensation law might with propriety be 
regarded as a law attaching rights and liabilities to the act of hiring an employee,** 
or a law attaching rights and liabilities to the conduct of an enterprise in which em- 
ployees are engaged, the extent of the rights and liabilities in each case being meas- 
ured by the wages paid for, and the duration of, the services rendered.® If the law is 
regarded as a regulation of the act of hiring an employee, the test of the application 
of the law should be the place where the contract of employment is made; if it is 
regarded as a regulation of the conduct of an enterprise in which employees are 
engaged, the test should be the situs of the business for which the services are per- 
formed; each test will determine the coverage or the exclusion from coverage of 


™ Cf. Note (1933) 10 N. Y. U. L. Q. Rev. 518, 522, 523. 

® Altman v. N. D. Workmen’s Comp. Bureau, supra note 37; Industrial Comm. v. Gardinio, supra 
note 38. Cf. Cameron v. Ellis Construction Co., 252 N. Y. 394, 169 N. E. 622 (1930). 

® Wandersee v. Moskewitz, 198 Wis. 345, 223 N. W. 837 (1929); Baggs v. Standard Oil Co., 180 
N. Y. Supp. 560 (1920). 

Smith v. Heine Safety Boiler Co., 119 Me. 552, 112 Atl. 516 (1921) (Case 4); Tallman v. Colonial 
Air Transport, supra note 48 (Case 5); Hagenbeck v. Randall, 75 Ind. App. 417, 126 N. E. 501 (1920). 

* Smith v. Aerovane Utilities Corp., 259 N. Y. 126, 181 N. E. 72 (1932); Anderson v. Miller Scrap 
Iron Co., supra note 33. 

® Norman v. Hartman Furniture Co., supra note 52. 

* Alaska Packers Ass’n v. Industrial Acc. Comm., supra note 53; Beall Bros. Supply Co. v. Industrial 
Comm., supra note 46. 

* Penwell v. Anderson, 125 Neb. 449, 250 N. W. 665 (1933) and cases there cited; Brameld v. Dick- 
inson Co., 186 Minn. 89, 242 N. W. 465 (1932); Ginsburg v. Byers, 171 Minn. 366, 214 N. W. 55 
(1927); Durrett v. Eicher-Woodland Lbr. Co., 19 La. App. 504, 140 So. 867 (1932). In the Penwell 
case, the Court said (250 N. W. at 666) that “the law was enacted for the purpose of requiring industry 
to bear a part of the burden occasioned by accidental injuries to the workmen engaged therein when such 
injuries arise out of and in the course of the employment” and that “In determining whether the Com- 
pensation Act is applicable to a particular case, it is of prime importance to determine the location of 
the industry. If the industry in which the workman is employed is located in this state, he is, ordinarily, 
entitled to the protection of the Nebraska Compensation Law, and this applies even though his injury 
may occur in another state, if the work that he was doing was a part of the industry being carried on 
in this state and was incident thereto. Domicile of the employer or employee or the place where the 
contract was entered into are not, in themselves, controlling, although those factors may be circumstances 
in aid in ascertaining whether the industry is located within the state.” This might, with equal 
appropriateness, have been said with respect to an unemployment compensation law. 

* Cf. Equitable Life Ins. Co. v. Penna., supra note 56, and Compania General v. Collector, supra note 
53, sustaining the power of a state to measure regulatory exactions by amounts paid under contracts which 
such state had no power to prevent or regulate. 
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the types of factual situations noted and the materiality of the things done within 
the state which the state might have properly regarded as a basis for its regulation. 

The coverage of the migratory worker with disconnected periods of employment 
in several states, in addition to the type of problem heretofore discussed, involves 
problems connected with the payment of benefits. The maintenance of an unem- 
ployment compensation system as a plan for compensating involuntary unemploy- 
ment requires not only that a recipient of benefits accept suitable work when it is 
offered to him, but also that such recipient of benefits report periodically to establish 
his continued unemployment and to collect his benefits.°* Assuming that a migratory 
worker with disconnected periods of employment in several states accumulates poten- 
tial rights to benefits in each state in which he has been employed, upon becoming 
unemployed and eligible for benefits such a worker would be required to move from 
state to state in order to report his unemployment and collect the benefits payable in 
each state. The necessity for some arrangement whereby such an individual might 
collect benefits in a single state, based upon his employment in all the states in which 
he has accumulated rights thereto, is apparent. 

Such an arrangement involves serious difficulties. Should the law of each state 
in which employment has been performed apply with respect to the benefits based 
upon such employment, or should the law of the state in which benefits are being 
paid apply exclusively, irrespective of its differences from the laws of the states where 
the rights to benefits were accumulated? Assuming that the laws of the states where 
the employment has been rendered provide for merit ratings, whereby an employer’s 
rate of contribution may be increased or decreased in accordance with the relation 
between his paid contributions and the benefits charged against his account, are 
employers whose records are to be charged with benefits paid in another state to be 
given an opportunity to be heard upon, or to dispute, claims which they contend 
should not be allowed, and if so, how is such hearing to be provided?** In order to 
maintain the solvency of the unemployment compensation fund of the state which 
pays such benefits, how is that state to be reimbursed for benefits based upon employ- 
ment in other states? There are other difficulties which must be solved, but the 
foregoing illustrate the more obvious questions. 

Several state laws contain provisions whereby such arrangements may be made 


Under the Social Security Act, §§303 (a) (2) and 903 (a) (1), one of the conditions upon which 
a state may receive grants in aid of the administration of its law, and upon which employers subject 
thereto may secure credit against the federal tax, is that the state law require all compensation to be paid 
through public employment offices in the state or such other agencies as the Social Security Board may 
approve. 

* Unemployment compensation laws generally either provide for a limited disqualification period for, 
or for a total disqualification of, otherwise eligible individuals who have voluntarily left their employment 
or have been discharged for misconduct. Unless, at the time that a migratory worker leaves a particular 
employer in the state, the proper state agency determines whether or not he was discharged for mis- 
conduct or such leaving was voluntary, the question will not be raised by the employer until the worker 
applies for benefits based upon such employment. 
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through reciprocal agreements between states.°® Reciprocal legislation, providing 
for the payment of benefits to migratory workers, based upon employment in other 
states and conditioned upon like treatment by such other states of individuals entitled 
to potential benefits under the law of the first state is a possible method of solving 
the problem.®® It has also been urged that the federal government, through the 
machinery made available in the operation of the Unemployment Trust Fund,’° 
serve as a clearing agency for the reimbursement of states who pay unemployment 
compensation based upon employment in other states. 

The problem is now a subject of study and discussion among the various states 
having or contemplating the enactment of unemployment compensation laws. Its 
solution by an administratively practical plan will probably require much of the 
experimentation that is characteristic of the development of our legislation and 
administrative procedures in the field of social legislation. 

® See, ¢.g., the laws of the District of Columbia, Alabama, New Hampshire and Washington. Such 
reciprocal agreements will probably require the consent of Congress under Article I, Section 10, of the 
Federal Constitution. See Frankfurter and Landis, The Compact Clause of the Constitution—A Study 
in Interstate Adjustments (1925) 34 YALE L. J. 685; Donovan, State Compacts as a Method of Settling 
Common Problems of Several States (1931) 80 U. oF Pa. L. Rev. 5; Note (1935) 35 Cox. L. Rev. 76. 


© The scheme of reciprocal legislation has been frequently adopted in tax statutes. See, e.g., WasH. 
Rev. Stat. Ann. (Remington, 1932) §11203-1. See also Kane v. New Jersey, 242 U. S. 160, 167-168 
(1916). 

™ Under the Social Security Act, §§303 (a) (4), 903 (a) (3), another of the conditions upon which 
the grants in aid and credits, mentioned in note 66, may be allowed is that the state law require all 
contributions paid to the state to be deposited in the Unemployment Trust Fund, maintained in the 
United States Treasury pursuant to §904 of the Act. It is contemplated that from that fund, the deposit- 
ing states will make necessary requisitions for the payment of benefits, to the extent, of course, of their 
deposits therein. 








THE BENEFIT PROVISIONS OF STATE 
UNEMPLOYMENT INSURANCE LAWS 


Emity H. Huntincton* 


From the point of view of the wage earner perhaps the most important sections 
of the unemployment insurance bills are those which deal with qualifications for 
receipt of benefits and the amount and duration of benefits. It is these aspects of the 
various state unemployment insurance laws which are the subject matter of this 
article. 

Due to the fact that benefits in no case may be paid until contributions have ac- 
cumulated for two years,” the analysis attempted in this article, to paraphrase the 
words of the administrator of one of the unemployment insurance laws, is of “purely 
academic” interest. That this epithet will not be applicable two years from now is 
obvious. At present we have only the language of the statutes on which to base a 
discussion of the benefit provisions of the various plans. When the benefit provisions 
are put into effect two years from now, a variety of interpretations may be given to 
similar or identical language in the laws of the various states. 


QUALIFICATIONS FOR RecEIpT OF BENEFIT 


In order to receive unemployment insurance benefits a worker must have been 
an insured “employee” in an insured “employment,” employed by an “employer” 
within the meaning of the act. This general question of coverage is not within the 
scope of this article as it will be discussed elsewhere in this volume.’ Mention should 
be made here, however, of the general coverage provision that a worker, in order to be 


*A.B., 1917, University of California; M.A., 1923, Ph.D., 1928, Radcliffe. Assistant Professor of 
Economics, University of California, since 1930. Chairman, Heller Committee for Research in Social 
Economics, University of California, 1935. Author: “British Health and Unemployment Insurance and 
Standards of Living,” Essays in Social Economics, University of California Press, 1935; “Providing for the 
Unemployed; An Immediate and a Long-Time Program,” Papers and Proceedings of the Eleventh Annual 
Conference of the Pacific Coast Economic Association, 1932. 

‘The statutes analyzed in this article are the following: Social Security Act of Aug. 14, 1935, Public, 
No. 271, 74th Cong., 1st Sess., tit. III, IX; Ala. Laws 1935, act. 447; Cal. Stat. 1935, c. 352; Dist. of 
Col., Public, No. 386, 74th Cong., 1st Sess. (1935); Mass. Laws 1935, c. 479 (Mass. Gen. Laws, c. 151A); 
N. H. Laws 1935, c. 99; N. Y. Laws 1935, c. 468 (N. Y. Consot. Laws c. 31, art. 18); Ore. Laws 1935, 
Spec. Sess., c. 70; Utah Laws 1935, H. B. No. 86; Wash. Laws 1935, c. 145, Wis. Stat. (1935) c. 108. 

In the footnotes following, citations to the foregoing statutes will indicate only the jurisdiction and the 
number of the section referred to. 

* The Social Security Act so requires. Tit. IX, §903 (a) (2). 

*See Lotwin, Coverage of State Unemployment Compensation Laws, supra, p. 7. 
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insured, must have been employed in an establishment employing more than a given 
number of workers. Four of the laws, Alabama, California, Massachusetts and Wis- 
consin include only those employers employing eight or more employees;* New 
Hampshire, New York, Oregon, Utah and Washington include only those employing 
four or more,® and the District of Columbia, those employing one or more.® This 
almost universal disqualification of workers because they are employed in small estab- 
lishments is unique in unemployment insurance legislation. It is unquestionably bor- 
rowed from workmen’s compensation where, though it is undesirable, it does not 
make the scheme so unworkable. Workmen’s compensation is not based on the 
accumulation of rights and therefore if the worker is unprotected at one time he 
does not lose accumulated rights in the future. In unemployment insurance how- 
ever, if the worker is employed in a small establishment, he loses not only his current 
protection but all the accumulated rights over the preceding years. An employee 
who comes within the general coverage of the scheme, must also meet certain other 
conditions in order to qualify for the receipt of benefits. 

All of the acts provide that a worker, in order to be eligible for the receipt of 
unemployment insurance benefits, must have been employed in an insured employ- 
ment for a given number of weeks in the year preceding application for benefits. 
The purpose of such provisions is to establish the fact that the applicant for benefits 
has been for the specified period, a bona fide member of the insured population. 
Its purpose also is to simplify administration and to avoid the excessive costs of in- 
cluding in the scheme workers who have been in insured employment only a few 
weeks. There may be a considerable number of workers who occasionally take odd 
jobs and yet who are not really seeking employment regularly. It is important to 
distinguish between these and those who are intermittently but regularly employed. 
For example, a worker might be employed for only four weeks in a year and if 
benefits were allowed in the ratio of one week’s benefit for four weeks of employ- 
ment and if he were eligible for benefits he would receive one week’s benefit. This 
would involve heavy administrative costs for, perhaps, negligible benefits. Dis- 
qualification of these workers would make it possible to pay more adequate benefits 
to the more stable members of the working population. 

There is considerable variation in the laws with respect to the number of weeks 
of employment required in order to establish eligibility for unemployment insurance 
benefits. The shortest period is that of Wisconsin in which the worker must have 
been employed for more than four weeks and on at least twelve working days, or, if 
employed on a monthly salary, for at least one month.?’ The New Hampshire law 


“Ala. §2 (f); Cal. §9; Mass. §1 (c); Wis. §§108.02, 108.021. This qualification is undoubtedly 
the result of the provision of the Federal Social Security Act, that only those employers are taxed who 
employ eight or more workers. 

5N. H. §1 (v); N. Y. §502 (3); Ore. §2 (d); Utah, §3 (e); Wash. §3 (6). 

*D. C. §§1 (a), 3 (a). 

™ Wis. §108.04 (9). This is cumulative from year to year. Letter from R. L. Hibbard, Unemployment 
Compensation Department, Industrial Commission of Wisconsin, Jan. 3, 1936. 
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requires ten weeks of employment in the year preceding application for benefits.® 
In the District of Columbia the period is 13 weeks in the preceding 52 weeks, and in 
New York and Massachusetts 15 weeks in the preceding year or 22 weeks in the 
two preceding years.® Utah requires 20 weeks of employment in the preceding year; 
Alabama, Oregon and Washington 26 weeks in the preceding year or 40 weeks 
within the two preceding years, and California 26 weeks within the preceding year.'° 
These great variations in the laws of the different states cannot be justified on any 
logical grounds. Apparently, the periods adopted were the result of compromise in 
the state legislatures. 

The California law is the only one in which is found the additional provision 
that the applicant for benefits must have been a resident of the state for one year 
immediately preceding the beginning of unemployment.** This requirement is 
undoubtedly the result of the fear, always prevalent in this state, of attracting non- 
resident workers. There seems, however, to be no good reason for this additional 
qualification in view of the relatively long period of previous employment required. 

In addition to the requirements regarding length of employment all the unem- 
ployment insurance laws provide that the applicant for benefits must be physically 
able to work and available for work, and must register at and periodically report to 
an employment exchange. These provisions automatically exclude from benefits all 
persons whose unemployment is due to causes other than lack of available work and 
those who might continue to apply for benefits after they have obtained work. 

Closely allied in purpose to the above provisions are those designed to prevent 
“malingering,” chief among which is the typical provision that benefits will be de- 
nied if the applicant refuses “suitable” employment when offered. The determina- 
tion of what is to be regarded as “suitable” employment is obviously a difficult one. 
The legislature must, in its efforts to protect the insurance fund against inroads by 
those who are unwilling to work, nevertheless guard against the possibility of the 
unemployment insurance scheme being used to depress wages and lower standards 
of working conditions, or being used as a weapon in industrial disputes.’* 

All of the acts require that the unemployed person must accept “suitable” employ- 
ment. California, New York, Utah and Wisconsin deny benefits entirely,’* whereas, 
Alabama, the District of Columbia, Oregon, Massachusetts, New Hampshire and 
Washington merely extend the waiting period, with respect to the applicant who 
refuses to accept “suitable” employment.'* 

The definition of “suitable employment” varies somewhat, but there is substantial 
agreement in the laws that it is employment for which the worker is reasonably 


®N. H. §21. 

°D.C. §10 (a) (2); N. Y. §503 (c); Mass. §18 (a). 

Utah, §7 (a) (1); Ala. §6 (a); Ore. §4 (a) (1); Wash. §7 (1); Cal. §56 (d). 

™ Cal. §56 (d). 

See provisions of Social Security Act relating to “suitable” employment, infra, p. 23. 

%Cal. §56 (c); N. Y. §506 (1); Utah, §8 (a) (4); Wis. §108.04 (6). 

™ Ala. §6 (g); D. C. §11 (c); Ore. §4 (b) (3); Mass. §19 (c); N. H. §27; Wash. §7 (7). 
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fitted, that it must be within a reasonable distance from his home and former work, 
and that it may be in non-insured as well as in insured employment. To these elements 
is sometimes added the provision that the work must not be detrimental to health, 
safety or morals, and that earnings must at least be equal to the unemployment 
benefit or the hours of work equal at least to half the hours normally worked in that 
occupation. 

The Federal Social Security Act provides!® that no employment shall be deemed 
suitable (1) “if the position offered is vacant due directly to a strike, lockout, or other 
labor dispute”; (2) “if the wages, hours or other conditions of work offered are sub- 
stantially less favorable to the individual than those prevailing for similar work in 
the locality”; and (3) “if as a condition of being employed the individual would be 
required to join a company union or to resign from or refrain from joining any bona 
fide labor organization.” These provisions have been incorporated in all the state 
acts, since they are essential if credit is to be given for the federal tax. 

The foregoing provisions to prevent employers from using the unemployment 
insurance plan as a weapon against organized labor are counter-balanced, in most of 
the bills, by provisions which deny benefits to workers who have lost their employ- 
ment because of strike, lockout or other labor dispute. With the exception of New 
York in which there is a penalty of an extended waiting period,*® the denial lasts as 
long as the trade dispute is in active progress in the establishment in which the man 
was employed. 


Waitinc Periop 


Although the unemployed person qualifies for the receipt of unemployment in- 
surance benefits, these benefits are not paid to him immediately, but only after a 
waiting period of several weeks. The purpose of the waiting period is to allow time 
for investigation of claims, to discourage malingering, to save the administrative 
costs in the payment of vast numbers of small claims, and to avoid frittering away 
the funds on periods of unemployment of very short duration. 

In Alabama, the District of Columbia, Oregon and Wisconsin, the waiting period 
is three weeks.'7 This is also the maximum waiting period in any one year. That 
is to say, the time during which the unemployed worker “waits” for benefits is 
cumulative, and when it totals three weeks, regardless of whether it runs con- 
secutively or not, he is not required to wait for benefits if he becomes unemployed 
again that year. In New Hampshire and New York the waiting period is also three 
weeks, but this is not the maximum for any one year.’* In New Hampshire a wait- 
ing period of one week is required each time the worker becomes unemployed after 
the first three weeks of waiting have been served, except in situations where his 

* Social Security Act, tit. IX, §903 (a) (5). 

7®N. Y. §504 (2) (b). 


7 Ala. §6 (c); D. C. §10 (a) (5); Ore. §5 (a); Wis. §108.04 (3). 
N. H. §23; N. Y. §504 (1). 
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previous unemployment occurred within the preceding 13 weeks; thus a waiting 
period totaling six weeks in one year might conceivably be required. In New York 
the maximum waiting period in any one year is five weeks. California and Mas- 
sachusetts require a four weeks waiting period, with a maximum of four weeks in 
one year, Washington six weeks with a yearly maximum of six weeks, and Utah two 
weeks with a yearly maximum of eight weeks.’® 

The waiting periods required under the various laws seem to fall into two 
categories, those which are three or four weeks and have as their primary purpose 
the prevention of malingering and the simplification of administration, and those 
which are longer and whose chief aim is to restrict insurance protection to the 
workers who suffer relatively long periods of unemployment. The advisability of 
disqualifying an unemployed worker from the receipt of benefits for a period as long 
as six weeks is open to question. Since the usual earnings of the worker at full 
employment, in most cases, do not amount to more than $1500 a year, scarcely a 
“saving” wage, and since the worker has probably already borne some of the burden 
of unemployment in reduced earnings, it would seem that six weeks without any 
wage or substitute for wage is too long a period. 

An additional waiting period is usually required if the employee has voluntarily 
left his employment or has been discharged for misconduct. The laws of New York, 
Wisconsin, and Utah absolutely deny benefits to the worker who voluntarily leaves 
his employment.?° The other states merely increase the waiting period if the em- 
ployee has voluntarily left his employment, the usual method being to double the 
length of the waiting period, although the State of Washington increases it from 
six to eight weeks and Oregon from three to seven weeks.? In cases where the 
worker has been discharged for misconduct, four of the laws, California, Massachu- 
setts, New Hampshire and Wisconsin, double the waiting period; three, Alabama, 
the District of Columbia and Washington, provide increased waiting periods within 
prescribed limits; New York increases the waiting period more than threefold, 
from three to ten weeks, and Oregon increases it from three to seven weeks.??_ Utah 
makes no specific provision for the employee discharged because of misconduct. To 
double the waiting period as a penalty for voluntary loss of employment would seem 
adequate; to increase it more than this seems unjustified. The increased waiting 
period in cases where the worker voluntarily leaves his employment or is discharged 
for misconduct is in the nature of a penalty, intended to discourage workers from 
voluntarily causing their own unemployment in reliance upon their right to benefits. 

As previously stated, in a number of the laws the waiting period is also increased 


Cal. §54; Mass. §17; Wash. §7 (3); Utah, §6 (a). 

*N. Y. §506 (1); Wis. §108.04 (4m) (b); Utah, §8. The New York and Utah statutes are not 
entirely clear on this point. 

™ Wash. §7 (5); Ore. §4 (b) (2). 

™Cal. §55; Mass. §19 (b); N. H. §26; Wis. §108.04 (4m) (a); Ala. §6 (f); D. C. §11 (b); Wash. 
§7 (6); N. Y. §504 (2) (a); Ore. §4 (b) (2). 
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in cases where the worker refused to accept “suitable” employment when offered. 
These are the laws of Alabama, the District of Columbia, Oregon, Massachusetts, 
New Hampshire and Washington.?* Presumably this means that, if an employee 
refuses to accept employment which is deemed suitable by the administrative author- 
ity, he will be penalized by an increased waiting period. If at the end of this period 
however, suitable employment is not available he will be granted benefits. This 
seems justifiable in view of the difficulty in defining “suitable” employment. It 
should not be made too easy for the worker to refuse employment but on the other 
hand he should not be denied all benefits merely because at some time he has refused 
work which appeared to him to be entirely unsuitable. 

The unusual provision, found only in the New York law,** that an employee 
who is unemployed due to a strike or lockout may be granted benefits after an 
increased waiting period of ten weeks was probably put into the law by organized 
labor with a view to giving unemployment insurance benefits after ten weeks to the 
worker who left his job because of a labor dispute, although the labor dispute might 
still be in progress. It would seem however that this provision may be a boomerang 
because the worker will be denied benefits for ten weeks if he is not reémployed, 
even though the dispute may have been settled. The states which deny benefits 
during the progress of a labor dispute will, on the other hand, grant benefits im- 
mediately on the settlement of the dispute, after the required regular waiting period. 


Benerit Rates 


If the unemployed worker has worked for an employer and in an employment 
subject to the act and has met the qualifying conditions, he is eligible to receive 
unemployment insurance benefits. The problems to be discussed here are the 
amount of the benefit in case of total and partial unemployment, the provisions 
for the part-time employee and for seasonal unemployment. The length of time for 
which benefits are paid and the restrictions on benefits will be discussed in the 
succeeding section. 


Total Unemployment 

Benefits are a substitute for wages in periods of unemployment. If the benefit 
equalled the wage it would encourage malingering, and, moreover, the cost would 
be so high as to be impractical. If, on the other hand, it is too meager, it will not 
fulfill its purpose. There must be a compromise somewhere between these limits. 

In all of the laws, the unemployment insurance benefit is a percentage of wage 
rather than a flat rate, but a maximum and, in most states, a minimum amount is 
specified. The benefit is 50 per cent of weekly wage in all of the laws except that 


* Ala. §6 (g); D. C. §11 (c); Ore. §4 (b) (3); Mass. §19 (c); N. H. §27; Wash. §7 (7). 
*N. Y. §504 (2) (b). 
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of the District of Columbia. The District of Columbia follows the principle laid 
down by most of the European unemployment insurance laws in varying the benefits 
in relation to the number of dependents in the family; it allows 40 per cent of the 
weekly wage for a single person, 50 per cent for a man and dependent wife and five 
per cent additional for each dependent relative.?® 

All but three of the laws, Alabama, the District of Columbia and Washington, 
set a limit below which benefits may not fall. In California and Oregon the min- 
imum is $7.00 a week, in Utah $6.00 and in the remaining four states it is $5.00, 
although in New Hampshire there is a further limitation in that the benefit may 
never be more than 75 per cent of the wage.?¢ 

All of the laws are faulty in fixing benefits at the same percentage of wage for all 
wage classes (except as the maximum and minimum amounts vary the percentage 
in the highest and lowest wage groups), in setting too low a maximum and in failing, 
in all but one instance—the District of Columbia, to provide extra benefits for 
dependents. The problem of arranging a more equitable scale of benefits would be 
greatly simplified if it were possible to relate benefits to an objective standard of 
living. The low wage scales, prevailing even in a time of relative prosperity, make 
this impossible, since, if unemployment insurance benefits were related to an ob- 
jective standard of living they would, in many cases, be higher than wages. The 
best alternative is to relate benefits to wages, since in this way they will at least be 
related to the worker’s actual plane of living. On this theory the states have fixed 
benefits at a percentage of wage rather than at a flat rate. However, if benefits are 
related to wages, a higher percentage (of wage) should be given to the lower paid 
workers than is given to the higher paid workers, in order to avoid reducing benefits 
to the lower wage group to an impossibly small amount. Also additional benefits 
should be given to workers with dependents; the reason being that wage bears no 
relation to size of family, and when only a portion of wage is given as benefits, the 
worker with a large family suffers greatly. If the benefit is considered as a mere 
pittance to enable the unemployed person and his family merely to eke out an 
existence, 50 per cent of the wage, with a maximum of $15.00, may perform this 
function. A flexible scale of benefits is suggested below, so arranged that the lower 
paid worker will receive a higher proportion of his wage in benefits than the higher 
paid worker. In order to simplify administration, wage classes should be set up and 
the benefit for those who fall into each wage class should be based on a specified 


wage.*? 


*D. C. §1 (g), defines “dependent relative” as “a mother, father, stepmother, stepfather, brother, or 
sister, who, because of age or physical disability, is unable to work, or a child under sixteen years of age, 
who is wholly or mainly supported by the individual receiving the benefit.” 

Cal. §58 (a); Ore. §3 (a); Utah, §6 (b) (2); Mass. §20; N. H. §14; N. Y. §505 (1); Wis. 
§108.05 (1). 

For a similar but somewhat lower scale of benefits, see Douctas, STANDARDS OF UNEMPLOYMENT 
INSURANCE (1933) 809. 
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Wage Class Wage Rate for Penefit Amount of 

Per Week Determination Per Cent Benefit 
of Benefit of Wage 

ROM I ei ncccceccdcssians $ 8.50 5 $ 6.40 
EU ee errr 12.50 70 8.75 
Sa 17) gene eee 18.00 65 11.70 
FASO 1 63) EA a er ae eee 23.00 60 13.80 
RAMEE fee in eit anit eure’ 28.00 55 15.40 
O10) 201) Ae ea 33-00 50 16.50 
Ce SAE 2 UR ee eee ane 38.00 45 17.10 
Ee eee 40.00 43 18.40 
CEES RES ea eR ETI 47.00 41 19.30 
i 50.00 40 20.00 


The benefits suggested for the lower wage groups are clearly inadequate, but this 
is unavoidable if benefits are not to so closely approximate wage as to discourage 
job-hunting. The single unemployed worker can, except in the very low wage 
classes, manage to get along on the benefits suggested in the table. In all but the 
highest wage groups the benefits in the table are not adequate for the worker with 
dependents. It is therefore suggested that five per cent be added to the benefit for 
each dependent, dependents being defined as in the District of Columbia Law.”* 
A limitation should however be put on this proviso in order that benefits in the lower 
income classes shall not equal or exceed wages and that in the upper income classes 
benefits shall not be so high as to deter people from accepting employment. 
It is suggested that there should be a maximum of 75 per cent of wage and a 
maximum amount of $20.00 a week, including the addition for dependents. This 
would give greater assistance to those in the middle than in the extremes of the 
income classes. It is justifiable on the grounds stated above and also on the theory 
that a good many of those in the very low income gtoups will not have dependents 
and that $20.00 a week is enough to maintain temporarily most of the families with 
the higher incomes. The budget prepared by the Heller Committee for Research in 
Social Economics for dependent families, in November 1934,” shows that in San 
Francisco at that time a family of four, which is slightly larger than the “census 
family” for that area, could get along temporarily, without sacrificing the primary 
needs, on a little less than $80.00 a month. It is of course realized that prices and 
conditions differ through the country and this figure is therefore only a rough ap- 
proximation. It is quoted merely to show that in districts where the wage scale is 
such that the maximum of $20.00 a week would be reached, it would supply the 
necessities of life. 

The benefits so far discussed are payable to the worker who is totally unemployed. 


Total unemployment is almost unanimously defined as total loss of wages, although 
See note 25, supra. 


® Heller Committee for Research in Social Economics, Quantity and Cost Budgets, Univ. of California, 
Berkeley, Cal. (1935) 41. 
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Wisconsin classifies the worker as totally unemployed even though he may be 
earning something at “odd jobs.”8° In this respect the Wisconsin act merely 
recognizes what will, in fact, probably be the practical situation in all cases. Unless 
the unemployed worker were required to remain almost continuously at the em- 
ployment exchange it would be impossible to disqualify him from benefits because 
he could occasionally find an “odd job.” It is probably better administrative policy 
to recognize this than to insist on the letter of the law which would inevitably force 
prevarication on the worker. 


Partial Unemployment 

In addition to the payment of benefits to the worker who is totally unemployed, 
there is also need for benefits in the case of partial unemployment. Throughout a 
year a person who has been only partially employed may lose as much, or more, in 
earnings as one who has been employed full-time for part of the year and totally 
unemployed for the other part. 

All of the laws except those of Massachusetts, New York and Utah provide for 
the payment of benefits in case of partial unemployment. The provisions regarding 
benefits for partial unemployment reveal two somewhat different theories. The laws 
of California, New Hampshire and Wisconsin do not consider the worker eligible 
for benefits for partial unemployment unless he has received in wages less than his 
weekly benefit rate for total unemployment.*? The laws of Alabama, the District 
of Columbia, Oregon and Washington, on the other hand, make the worker eligible 
for such benefits if he has earned a small amount above his total unemployment 
benefit.°? 

The following table shows the amount of benefit which would be received by the 
partially unemployed worker whose full time wage is $20.00 a week, but who under 
conditions of partial unemployment is earning only $10.00. 


State Earnings Benefit for Total Earnings 
per Week Partial and Benefit 
Unemployment 
SGUMMMMATHIIR Foe eee ceive oes ae $10.00 none $10.00 
New Hampshire ..........:.... 10.00 none 10.00 
SV ABOOTIEID cscs As Suan saueewesas 10.00 none 10.00 
ATA ee 10.00 $2.00 12.00 
District of Columbia ........... 10.00 2.00 12.00 
REPEC eer ee eee ee 10.00 2.00 12.00 
MD, bon es sarsecven acess 10.00 1.00 11.00 


Alabama, the District of Columbia and Oregon allow the total of earnings plus 
benefit for partial unemployment benefit to be $2.00 more than would be the benefit 
for total unemployment, whereas Washington allows it to be $1.00 more.°* In the 


® Wis. §108.05 (3). 

Cal. §53; N. H. §1 (x1); Wis. §108.02 (q). 

®2 Ala. §5 (c); D.C. §1 (£); Ore. §2 (k); Wash. §6 (3). 
8 Ibid. 
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other three states, if earnings are less than the benefit for total unemployment, a 
benefit is allowed sufficient in amount to bring the total of wages and benefit to 
$10.00, the benefit for total unemployment for a worker earning $20.00 a week. 

Thee is a serious question of adjusting benefits for partial unemployment so that 
the worker will be encouraged to retain his job. If as in California, New Hampshire 
and Wisconsin, the worker is not permitted to receive any benefit for partial unem- 
ployment if his wage (for partial employment) is as great as the benefit he would 
receive if totally unemployed, the incentive to keep his job is not very strong. In 
those states which place the partially unemployed worker in a slightly better position 
than one who is totally unemployed by permitting him to receive a small benefit in 
addition to wage, within circumscribed limits, there is a strong inducement to accept 
partial employment.** 


Part-Time Employment 

Another group who need the protection of unemployment insurance are part-time 
workers. Part-time workers are generally defined as persons who, for reasons per- 
sonal to themselves, are unable to work the usual full time and who customarily 
work less than full-time. Wisconsin’s definition is somewhat different in that it 
places in the category of part-time workers only those who customarily work less 
than half-time.*® 

Six of the laws, those of California, Massachusetts, New Hampshire, New York, 
Oregon and Wisconsin place part-time workers in the category of those who may 
receive unemployment insurance benefits.°* In all of these states except Wisconsin, 
the time which the employee normally works is considered to be his full-time 
employment and the commission is given the responsibility for setting up special 
conditions under which benefits may be received and the amount of the benefit. 
The Wisconsin act provides that for the purpose of determining benefits for these 
workers, full-time hours shall be considered to be one-half the usual weekly hours. 
Furthermore the Wisconsin law denies benefits for partial unemployment to part- 
time workers, whereas the other states apparently allow benefits for partial unem- 
ployment to part-time workers. 

Although it is probable that some part-time workers do not need the protection 
of unemployment insurance as much as full-time workers, a great many, such as 
women who work part-time in department stores, depend upon their earnings for 
a large part of their livelihood and should have protection in case all or part of their 
earnings are cut off by unemployment. There is some danger that granting unem- 
ployment benefits to part-time workers may bring within the scheme some workers 
who are not bona fide members of the labor supply. It would seem however that 


™ For a discussion of this problem see HaNnsEN, MurRAY, STEVENSON, STEWART, A PRoGRAM FOR UNEM- 
PLOYMENT INSURANCE AND RELIEF IN THE UNITED STATES (1934) 80-82. 


5 Wis. §108.04 (4). 
%° Cal. §60; Mass. §27; N. H. §20; N. Y. §509; Ore. §3 (¢); Wis. §108.04 (4). 
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protection against this danger will be provided by the special qualifications which 
the administrative authorities are authorized to require for the receipt of benefits 
by part-time workers. 


Seasonal Employment 

The protection of the worker subject to regularly recurring periods of seasonal 
unemployment also raises a number of questions which must be considered in 
formulating unemployment insurance legislation. It has been suggested by some 
that the seasonal worker is compensated for his lost time by higher wages when he 
is employed and that the worker can therefore save for the definitely predictable 
periods of unemployment. It is further maintained that payment of benefits for 
seasonal unemployment will so deplete the unemployment insurance fund that only 
meager benefits will be available to those suffering from unemployment which is not 
caused by the seasonal character of the industry.87 The facts are, however, that, 
although some highly skilled workers in seasonal occupations receive wages weighted 
for this factor, many of the unorganized and unskilled workers attached to these 
trades have no such addition made to their wages, and furthermore, that seasonal 
unemployment is not distributed evenly among those in a given trade or occupation. 
Another difficulty must also be mentioned. Workers in seasonal industries suffer 
also from unemployment not of a seasonal character, so that there is no justification 
for completely excluding them from benefits. 

It is however, probably necessary to protect the unemployment insurance fund 
against the inroads of benefits to workers for seasonal unemployment. On the other 
hand, benefits should be allowed to workers in seasonal industries for unemployment 
which is not seasonal in character. This could be accomplished by special rules and 
regulations restricting benefits to unemployment occurring in those periods of the 
year in which the worker might reasonably be expected to find employment in his 
industry. If any benefits are to be given to seasonal workers, the qualifying period 
of employment must be shortened. Otherwise, the vast majority of workers in 
seasonal employments could probably not qualify for benefits.®* 

Only four of the laws make special provisions for seasonal unemployment. Pre- 
sumably it is the intention of the legislatures of these states that benefits should be 
given to seasonal workers only during the period of the year during which they are 
customarily employed. Massachusetts defines seasonal industries or occupations as 
those in which it is customary to operate only during regularly recurring periods of 
less than one year and in which there are individuals who are ordinarily not em- 
ployed during the year in any other employment.®® It is left to the unemployment 
compensation commission to determine which industries or occupations are to be 


*" For a discussion of this subject, see Myers, Seasonal Unemployment Insurance (1931) 21 AM. Econ. 
Rev. 416-426. 

For a discussion of these problems, see Douctas, op. cit. supra note 27, at 52-56; and Hansen, 
Murray, STEVENSON, STEWART, Op. cit. supra note 34, at 122-123. 

* Mass. §26. 
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deemed seasonal and the length of such seasonal periods, and to modify the require- 
ments for eligibility to benefits in such a manner that individuals employed in 
seasonal industries or occupations will receive benefits in reasonable proportion to 
the length of time during which they have been employed in such industry or 
occupation. 

New York defines seasonal industries or occupations as those in which it is 
customary to operate not more than 18 weeks in a year and in which there are indi- 
viduals who are not ordinarily employed during the year in any other employment.*° 
It is left to the commissioner to determine the seasonal period and to modify the 
requirements for eligibility to benefits under the same general rules as in Massachu- 
setts. The Oregon act provides that whenever it is customary to operate only during 
regularly recurring periods of less than one year, benefits shall be restricted to unem- 
ployment occurring in those periods.*! It is left to the unemployment compensation 
commission to determine the seasonal periods and to modify the requirements for 
eligibility to benefits under the same general rules as in Massachusetts. Since the 
general rule in Massachusetts and Oregon is that employers are exempt from the 
scheme unless they operate for as long as 20 weeks a year, the special rules regarding 
seasonal industries will presumably have to apply to those who operate for some 
period longer than 20 weeks. 

Utah exempts any seasonal industry in which it is customary to work not more 
than twelve weeks in twelve months.*? Under the Utah act, there are no provisions 
for special rules and regulations in regard to benefits to the seasonal worker. He is 
either disqualified from the receipt of benefits entirely or receives regular benefits. 
The Utah act is, in fact, similar to the remaining six laws in which are found no 
special provisions for seasonal unemployment. With the exception of the District 
of Columbia, in which there is no such limitation, all of these provide that in order 
to be covered an employer must have operated his plant for a given number of 
weeks, Alabama and California require 20 weeks, Wisconsin 18, and New Hamp- 
shire and Washington 13.*° If the “season” does not last longer than these periods, 
the employer and his employees will be exempted from the scheme. Furthermore, 
these laws also require that the employee must have fulfilled a qualifying period in 
insurable employment. Both of these provisions will effect the number of seasonal 
workers covered. In cases where the above periods are long, a great many seasonal 
workers may be excluded from benefits, and where they are short, the burden of 
seasonal unemployment on the fund will be great. 


Duration oF BENEFITS 
We next come to the problem of how long will benefits be paid to an unemployed 
worker. In all of the laws the length of time for which benefits will be paid is 
related to the length of time that the worker has been employed in an insured 


N. Y. §508. “ Ore. §7 (a). “Utah, §4. 
* Ala. §2 (£); Cal. §9; Wis. §§108.02, 108.021; N. H. §1 (v); Wash. §3 (6). 








32 Law aNnp ConTEMPORARY PROBLEMS 


employment—in other words, to the length of time for which contributions have 
been made. The most usual ratio of benefits to contributions for ordinary benefits is 
one week’s benefit to four week’s contributions. This is followed in the laws of 
Alabama, California, Massachusetts, New Hampshire, Oregon, Washington, and in 
Wisconsin for those whose weekly benefit rate is $10.00 or less.** In the District of 
Columbia and Utah, the ratio is one to three, and in New York one week’s benefit 
to 15 day’s employment.*® 

All but four of the laws limit the duration of ordinary benefits to 16 weeks in 
one year. In California, benefits are limited to 13 weeks in one year if less than 104 
contributions have been made, and 20 weeks in one year if more than 104 contribu- 
tions have been made.*® In Washington the maximum in one year is 15 weeks and 
in Wisconsin it varies from 13 for those who receive benefits of $10.00 or less to nine 
for those who receive $15.00 in benefits.*7 

There is considerable difficulty in interpreting the meaning of some of the statutes 
in regard to the length of time during which benefits will be paid. Attempts were 
made to secure interpretations from the various state commissions, with no success 
except in one case in which the administrator ventured to give an unofficial interpre- 
tation. The laws of New York, Utah and Wisconsin state definitely that no benefits 
will be given during more than a year after employment was lost.** The result of 
this provision, together with the maximum weeks of benefit allowed in any one 
year, is that even though the worker may have had many years of steady employ- 
ment he can draw benefits only during one year, and for a limited time within that 
year. In New York, for instance, where the ratio is one week’s benefit to two and 
a half weeks of employment, only 16 weeks of benefit are allowed in any one year 
and benefits are only given during one year after loss of employment; the maximum 
length of benefit is 16 weeks, which gives the worker credit for only 40 weeks of 
employment. A similar situation exists in Utah, where credit is given for only 48 
weeks of employment, and in Wisconsin, where credit is given for only 52 weeks for 
those receiving the lowest benefits. In these acts, if an employee has drawn his 
maximum weeks of benefit in a year, he must apparently again fulfill the same 
requirement as to employment, as would an employee who had never before been 
a member of the scheme, before receiving further benefits. 

The California law is the most generous as to the length of time for which 
benefits will be given.*® If an employee has had many years of steady employment 
and is employed each year as much as 26 weeks in insured employment he may 
receive benefits each year based on his past weeks of employment. As long as he 


“ Ala. §5 (d); Cal. §58 (c); Mass. §21; N. H. §16; Ore. §3 (b); Wash. §6 (4); Wis. §108.06 


(1) (a). 
“D.C. §8 (b) (1); Utah, §5 (c); N. Y. §503 (3) (e). 
“Cal. §58 (c). 


“Wash. §6 (5); Wis. §108.06 (1) (a)-(c). 
“N. Y. §503 (3) (d); Utah, §5 (d); Wis. §108.06. 
“Cal. §58 (c). 
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has had as much as 104 weeks of contribution against which benefits have not been 
charged, he may receive 20 weeks of benefit and if he has had less than 104, he may 
receive one week’s benefit for four weeks’ contribution with a maximum of 13 weeks 
in one year. The result of this will be to give a considerable degree of security for 
some years to those who have had long periods of steady employment. 

Oregon allows one week’s benefit for each four weeks of contribution within 104 
weeks preceding unemployment.®° This makes it possible for the worker who has 
been in insured employment for 26 weeks in the year preceding his application for 
benefits, to draw benefits on his past 104 weeks of employment. He could therefore 
receive 15 weeks of benefit in one year and eleven in the second. 

Alabama, the District of Columbia, Massachusetts, New Hampshire and Wash- 
ington also provide for “additional” benefits.5! “Additional” benefits are for the 
purpose of giving the worker who has been employed continuously for several years 
some extra payments. They are, however, rather strictly limited in order to conserve 
the fund. The ratios for these benefits are in Alabama and the District of Columbia 
one week’s benefit to 20 weeks of employment during the preceding 260 weeks; in 
Massachusetts, one week’s benefit to 18 weeks of employment within six years and 
then one week’s benefit for 26 weeks of employment prior to the six preceding years; 
New Hampshire, one week’s benefit for 24 weeks of employment, with a maximum 
of ten weeks’ (additional) benefits, and Washington, one week’s benefit for 16 weeks 
of employment within the 260 preceding weeks. 

The greatest difficulty of interpretation is found in those laws which provide for 
normal and additional benefits. The Alabama law may be used for purposes of 
illustration. This law allows regular benefits in the ratio of one week’s benefit to 
four weeks of employment within the 104 weeks preceding unemployment, and 
allows additional benefits in the ratio of one week’s benefit to 20 weeks of employ- 
ment within the 260 preceding weeks. This would seem to give 26 weeks of benefit, 
but there is a maximum of 16 weeks. Sixteen weeks of benefit would use up 64 
weeks of contribution. The question arises as to whether he would receive the 
remaining ten weeks of regular benefits in the following year and then the additional 
benefits, or whether additional benefits begin at the close of the 16 weeks’ period and 
are based on the difference between the 64 and 260 weeks which is the maximum 
number of weeks on which additional benefits may be given. 

Although no authoritative judgment can as yet be given on this problem, either 
as to Alabama or any other state having like provisions, the consensus of opinion 
seems to be that regular benefits are limited to the maximum allowed in one year, 
and that additional benefits follow immediately on regular benefits. When these 
additional benefits have been granted, the worker will have received benefits based 
on all previous weeks of employment and no further benefits will be available until 


Ore. §3 (b). 
"Ala, §5 (f); D. C. §8 (b) (2); Mass. §22; N. H. §18; Wash. §6 (7). 
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the worker has again been employed for the qualifying period. Except in the case 
of Massachusetts, in which the qualifying period of employment for those who have 
drawn the maximum benefit is reduced from 15 to eight weeks, all of the laws 
apparently require that the same qualifying period be met as for newly employed 
individuals. 

The following table shows the number of weeks of benefit allowed to a worker 
who has been steadily employed for ten years. 


Weeks or BenEFITts ALLOWED IN ANY ONE YEAR TO A PERSON WHO HAS BEEN EMPLOYED 
Futt-TimE For TEN YEARS AND THEN IS ToTALLY UNEMPLOYED 


State Regular Benefits Additional Benefits _ Total Benefits 
Weeks Weeks Weeks 
First year of 
Unemployment* 
LAT OTC RSE oe a ea 16 10 26 
A rsa Ls bi Skt pes 20 oO 20 
NT Tere 16 II 27 
i tt a RR aa 16 22 38 
STEM 5 so bse sedan ce accanes's 16 10 26 
SUP WARONKS Saori ia PAU 16 te) 16 
eT er Pree re Pee eee ees 15 o 15 
he ead ie las bias vad 4a sce boar 16 0 16 
ED hi 55 5b aad 5 condo 948 aeRO 15 13 28 
tacos cwkiewannwka bas ke’ 13 o 13 


* States requiring contributions from employees. 

* With the exception of California and Oregon, workers who had been steadily employed for ten 
years, would, in one year, use up all previous weeks of employment on which benefits would be granted. 
In Massachusetts, under circumstances of very long employment, nearly 20 years, benefits, based on past 
weeks of employment would also be paid in the second year of unemployment. 

* Schedule applicable only to those with weekly benefits of $10.00 or less. If benefit $12.50, ten 
weeks benefit given; if benefit $15.00, nine weeks benefit given. 


In general, the laws which require an employee contribution provide more gen- 
erous benefits than do those in which the burden is borne entirely by the employer. 
California, with an employee contribution, gives the most generous credit for 
previous contributions in the determination of unemployment insurance benefits. 
The other states with employee contributions allow from 26 to 38 weeks of total 
benefit whereas those without employee contributions allow in general only from 13 
to 16 weeks of total benefit. There are two exceptions to these general rules. The 
District of Columbia provides a relatively long benefit period but no employee con- 
tributions; however there are contributions from the government. Oregon, without 
employee contributions, provides 26 weeks of total benefit which puts it in the class 
of the states in which employees also contribute.** 

In addition to the restrictions on benefits already discussed, all of the acts either 
explicitly, by giving the administrative authority the power to reduce or cease to 
pay benefits, or implicitly, by stating that the unemployment insurance fund shall 


be the sole source of benefits, make it possible to limit benefits in such a fashion as 
™ Mass. §23. See note 1 to the table on this page. 
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to maintain the solvency of the fund. In the light of the fact that information as to 
the actuarial basis of these schemes is almost completely lacking, this is probably 
essential. At such time as information is available as to the probable amount and 
duration of unemployment it should be possible to determine in advance that a 
given contribution will provide definite benefits for definite periods of time. Unem- 
ployment insurance can probably never provide benefits from its regular fund for 
excessively long periods of unemployment. To meet this problem there will have 
to be set up a system of emergency benefits, supported not from the insurance fund 
but from public funds. The question as to how long these emergency benefits should 
be given, and under what conditions, is not within the scope of this article, but it 
would seem that they should be in some way attached to the unemployment 
insurance scheme rather than to the organization which handles poor relief. 


CoNCLUSIONS 

The general conclusions from the foregoing analysis of the benefit provisions of 
the unemployment insurance laws now on the statute books in the United States is 
that, although there is much similarity in the provisions, the differences are such 
that equal protection is not afforded all workers in the several jurisdictions. More- 
over, great variations are inevitable, if each state is permitted to draft its own legis- 
lation with very little advice or assistance from the federal government. As has 
been pointed out, the federal government has set up certain standards as to coverage 
and as to conditions under which a worker may not be disqualified for the receipt 
of benefits, if advantage is to be taken of the credit for the federal tax. If, however, 
it had included a more rigid set of standards, as was the desire of the staff of the 
President’s Committee on Economic Security, as well as of the majority of the advisory 
council to that committee, there would have been more uniformity in the legislation. 
It must be pointed out that while this would ‘not have guaranteed better than 
standard conditions, it would have been justified on the basis of equal treatment of 
the worker regardless of his residence. It would presumably have set up reasonable 
protection for the worker and would have prevented some states from passing laws 
which fail to provide at least that amount of protection. 

It should be pointed out that since the rate of unemployment varies so much 
from state to state, the federal government could not have required state laws to 
grant standard benefits which could not possibly have been supported by uniform 
taxes or rates of contribution. It is to be remarked, however, that the actual variations 
in the amount and duration of benefits is in no way related to this scientific principle, 
but to legislative accident. The experts on the staff of the Social Security Board 
were unanimous in their belief that adequate unemployment insurance could never 
be achieved through the action of forty-eight separate states. While conceding that 
political considerations might make temporary state experiments inevitable they 
were convinced that ultimately a federal scheme would be inescapable. This “is 
related to the obvious fact that states are political rather than economic units. 





STATE ACTUARIAL PROBLEMS IN 
UNEMPLOYMENT COMPENSATION 


W. R. Wittramson* 


Under the Social Security Act considerable responsibility is placed upon the 
individual states to formulate their own provisions for specific benefits and rates of 
contribution in unemployment compensation. To aid them in this responsibility, 
there seems to be available a very scanty fund of statistical information directly appli- 
cable to the situation in the individual state. 

The determination of the relationship between contributions and benefits in any 
new insurance line is necessarily and fundamentally dependent .upon guesswork. 
Unemployment compensation involves the setting aside from income as earned of a 
given rate of contribution so that when certain types of unemployment arise com- 
pensation at some given rate may be paid for some specified period of time. Since 
the federal tax rate has been determined after a brief two year preliminary period at 
3% of the total payroll of those employers with 8 or more employees in 20 different 
weeks, and since all but 10% of the tax is to be credited to the employers in those 
states which have approved plans in operation, and all of the contribution to the state 
must go into benefits, it is implied that the provision for benefits is at least 2.7°% of 
payroll, more if the employees contribute in addition. The recommended benefit 
scale which has been adopted in most of the states provides a benefit of half-pay, 
with a maximum of $15 a week. The basis of most investigations is aimed at the 
determination of a reasonable duration of benefits or, should specified duration also 
be determined, how much more than the minimum ought to be contributed to make 
it probable that the unemployment compensation plan will remain solvent. 

The Committee on Economic Security has indicated, for the guidance of the 
states, a tentative estimate of the maximum duration of benefits indicated as tenable 
by their nation-wide surveys: 


*B.A., 1909, M.A., 1910, Wesleyan University. Assistant Actuary of the Life Actuarial Department 
of The Travelers Insurance Company, with duties largely in connection with group insurance, pensions, 
and the general semi-social insurance field. Actuarial consultant to the Committee on Economic Security. 
Fellow of the Actuarial Society of America; Associate of the Casualty Actuarial Society of America. 
Contributor to the Proceedings of actuarial associations and similar bodies. 
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Taste I 


Crude Estimates After Actuarial Adjustment of Maximum Duration of Benefits of 
Half-Pay with a Weekly Maximum of $15 Based Upon: 


3% Contribution 4% Contribution 5% Contribution 
Waiting Period 2.7% for Benefits 3.6% for Benefits 4.5% for Benefits 
2 weeks 10 weeks 15 weeks 21 weeks 
3 “ II “ I 7 “ 2 4 “ 
4 “ I 2 “ I 8 “ 26 “ 


The British experience with unemployment insurance, part of the coverage having 
been in force since 1911, has convinced the British students of the subject that even 
after many years of actual experience no clear certainty as to the progress of claim 
rates is yet possible. The great depression seems to show that if it is possible to do so, 
there must be accumulated from the good years provision to be available in the bad. 
It seems possible, also, that the forces which determine the adoption of social in- 
surance indicate a recognition of changing attitudes towards employment and relief 
which will themselves react upon employment conditions. This does not necessarily 
indicate that the changed rates of unemployment result from the adoption of social 
insurance but that social insurance is adopted in a period of social development where 
the clearest indications are that recent history will not promptly repeat itself. 

Other papers in this series outline the scope of the coverage expected under the 
Social Security Act and include an analysis of factors affecting our limiting benefits. 
Where such factors drastically affect cost estimates, there will be some further dis- 
cussion here. 

Many of the most important factors affecting cost will be omitted in the following 
discussion. There is no attempt to estimate the varying rates of probable unemploy- 
ment by wage categories, though herein lies a credit item since, presumably, unem- 
ployment rates are highest at the lowest wage levels. - When a great hazard has been 
dealt with through insurance and efforts are made to cope with the hazard directly, 
such things as safety campaigns in industry and better driving programs are instituted 
to reduce the hazard against insurance as carried. This force must be developed in 
connection with unemployment, but in this study no attempt has been made to meas- 
ure the conscious determination that unemployment shall be reduced; it is merely 
hoped that such effort will be aroused soon enough to check the apparent counter 
forces tending to increase unemployment. In this brief discussion, vital as the 
problem is, there is no effort expended to show the range in benefits between different 
years, though the distribution of good and bad years is a vital factor in the develop- 
ment of funds. 

It is impossible to predict the attitude of administrators yet to be chosen as to rate 
adjustment after the period of good years, which we hope are immediately ahead of 
us, when contributions seem to be largely in excess of benefits. Whether they can 


*See Lotwin, Coverage of State Unemployment Compensation Laws, supra, p. 7; Huntington, The 
Benefit Provisions of State Unemployment Compensation Laws, supra, p. 20. 
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resist the temptation to reduce the rates of contribution at the very time when their 
continuance is relatively easy may determine the solvency of the plan. Experience 
rating—the recognition of good experience—can be so handled as to wreck completely 
any prior attempt to prepare for the adverse periods. One cannot estimate today the 
statistical capacity of administrators in limiting the credence which they give to tiny 
areas of exposure. Some of the states have already ignored the fact that experience 
rating must go upwards as well as downwards. 

The whole national experience is so inadequate as a guide to the general problems 
of cost analysis that the fragmentary state by state variations in the depression period 
should probably be looked at in their variation from the aggregate unemployment 
rates, but not used very much, recognizing the factors which have entered into these 
variations and in the first approximation discounting somewhat the variations and 
aiming at a base rate derived from broader, considerably more dependable evidence. 
In particular where certain states seem to show unemployment rates lighter than the 
average, in addition to the inadequacy of census material, such limitations as the fact 
of a relatively slight industrialization and the semi-absorption of excess industrial 
labor into the agricultural part of the community can be recognized. When benefits 
are available, however, one cannot expect the agricultural part of the community to 
absorb the loss. Where high recorded rates of unemployment are noted, the advanced 
industrialization of the states is in itself again somewhat responsible in that huge 
enterprises have attracted the citizens of other states in the boom times and then 
have massed the unemployed in large industrial communities, where their return to 
their home region is less possible but where their presence rather unduly accentuates 
depression conditions. 

Published material which is of definite help to the individual states is practically 
absent. A few references may be desirable to show sources of information, pertinent 
should the state commission have a trained statistical member who can make the 
necessary translation: 

Report of the Royal Commission on Unemployment Insurance in Great Britain. 

Actuarial Report by Dr. I. M. Rubinow, included as Chapter XII of Part II of the 
Report of The Ohio Commission on Unemployment Insurance, January 1933. 

Paper by Prof. Clarence A. Kulp, “Calculation of the Cost of Unemployment Benefits 
(With Particular Reference to Ohio and Pennsylvania)” with comments thereon, Proceed- 
ings of the Casualty Actuarial Society, Vol. XIX, pp. 268-278; Vol. XX, pp. 170-187. 

Actuarial Reports on the Canadian Employment and Social Insurance Act of 1935 by 
A. D. Watson and Hugh H. Wolfenden (H. R. M. Printer, Ottawa). 

“A Program for Unemployment Insurance and Relief in the United States” by Hansen, 
Murray, Stevenson and Stewart (The University of Minnesota Press, 1934). 


The most adequate statistical studies available for the United States seem ob- 
viously to be those formulated by the Committee on Economic Security following in 
general the method outlined in “A Program for Unemployment Insurance and 
Relief in the United States.” The material developed by the Committee is not yet 
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available, though a well-documented report has been prepared by the Committee and 
the results are reflected in the material presented elsewhere in this volume. 

Some simplification of the procedure is made in the following discussion for the 
sake of condensing the report within suitable limits. The results are made to appear 
too simple and the whole process of the discussion must be regarded as illustrative 
and rather artificial. 

For the 14 year period beginning with 1922 and now running through the year 
1935, it is evident that the ratio of the unemployed to the employed in that group of 
industries included in the coverage of unemployment compensation has approximated 
20%. Were benefits at the rate of half-pay granted to all the unemployed, through 
levying a tax against the payroll of those employed, a contribution of 10% would be 
essential. 

Three excerpts from census returns indicate varying distributions of unemploy- 
ment: 


Taste II 


Illustrative Distributions of the Unemployed by Duration of Unemployment 
Since the Last Employment 


Los Angeles Los Angeles 


Duration of Unemployment April 1930 Jan. 1931 Composite 
IS. Faves bos naS2e ens can 42% 28% 21% 
More than 4 weeks but less than 17 weeks... 40 41 36 
a rr re 18 31 43 
ACRES Cee enn ee Arne es 100% 100% 100% 


From this data the provision of a benefit of half-pay after a four weeks’ waiting 
period for a maximum of 13 weeks would seem to require payment to about 40% of 
the unemployed in the first two censuses and to nearer 35% of the unemployed in the 
composite census. From the composite census, given a 4% contribution rate, the 
benefit period could be extended to 15 weeks after a waiting period of four weeks. 

The composite table is based upon the analysis by the Committee on Economic 
Security of 92 sample censuses of unemployment, including the two Los Angeles 
censuses mentioned in Table II, 3 showing rates of unemployment measured against 
the total potential gainful workers of less than 79%, 21 showing rates of unemploy- 
ment between 7% and 11%, 43 between 11% and 20%, 21 between 20% and 30%, 
and only 4 between 30% and 43%. In order to develop a working table which alone 
could make possible such measures of relative benefits as are subsequently discussed, 
there were prepared composite percentage distributions of the unemployed from all 
this census material. One composite table is given herein as Table III and indicates 
the number of unemployed as a percentage of the total who have been unemployed 
one week or less, and then the successive percentages at weekly intervals up to 52, 
with a final single summation of those whose unemployment period is over 52 weeks. 
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The cumulative summation presents an excellent working tvol, but like all statistical 
technique, has certain limitations. For example, given a waiting period of 2 weeks, 
a maximum benefit period of 10 weeks, the table shows that 45.6% of the unemployed 
fall under 12 weeks of unemployment, 13% under 2 weeks of unemployment. The 
benefit group is shown by the difference in these two percentages, or 32.6%. This 
table does not furnish a correct statement of the proportion of unemployed over any 
specific period since that will depend upon which years are observed. 

The various state acts so far enacted have developed personal idiosyncrasies. They 
include, however, the following general provisions:? 

(1) The benefit rate is half-pay, up to a maximum of generally $15 per week, and, in 
some states, not less than a minimum of from $5 to $7 per week. 

(2) To qualify for benefits, an unemployed person must have been employed by a 
contributing employer for a minimum period ranging from 15 to 26 weeks in the preceding 
year. 

(3) The maximum number of weekly benefit payments is 15 or 16, but these must 
not exceed a ratio of 1 week of benefit for 3 or 4 weeks of employment by a contributing 
employer. Extra weeks of benefit payments are provided in some states on the basis of 1 
week of benefit for each 20 weeks of contributing employment for which no corresponding 
benefit payment has been made, up to a maximum of ro extra weeks. 

(4) The waiting period prior to benefit payments ranges from 2 to 6 weeks. 

(5) Disqualification for benefit payments is provided during the period of unemploy- 
ment resulting from strikes, lock-outs, or trade disputes. 

(6) Disqualification for benefit payments is provided for specified periods following 
voluntary termination of employment, discharge for misconduct, or refusal to accept 
suitable employment. 

(7) Provision is made for possible administrative settlement of benefits by lump sum 
payments. 

(8) Special provision is made in most states for benefit payments in case of partial 
employment, the partial wages and benefit payments together to equal the ordinary benefit 
payment or to exceed it by $1 or $2. 

(9) Some statutes make possible the according, through administrative action, of 
special treatment to seasonal unemployment. 


Illustrations of cost considerations for these numerous factors follow, assuming a 
sort of hypothetical state for purposes of illustration: 

1. Waiting Period: The relative importance of varying waiting periods has been 
indicated in Table I and more completely by reference to Table III which shows the 
exclusion of 7.2% of the unemployed by a waiting period of 1 week, 13.0% by a 
waiting period of 2 weeks, 17.5% by a waiting period of 3 weeks, 21.4% by a waiting 
period of 4 weeks. Were unemployment compensation with a long waiting period 
adopted in accordance with Mr. Sam Lewisohn’s recommendation so that the funds 
go to cases of extreme need and are not dissipated for short and relatively unim- 
portant periods of unemployment, a waiting period of 15 weeks would exclude half 
the unemployment. 


* These provisions are discussed at length in Huntington, The Benefit Provisions of State Unemploy- 
ment Insurance Laws, supra, p. 20. 
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Another indication of the use of the waiting period in conjunction with a fixed 
rate of contribution to find the effect upon the duration of benefits which can be 
covered by varying the waiting period, suggests the use of Table I with an added 
column showing the percentage of the unemployed corresponding to the varying 
durations. With units of only one week, the results are a little crude. 


Tasie IV 


Percentage of Unemployment Compensable by Waiting Period and 
Maximum Duration of Benefits 


2.7% Contrib. 3.6% Contrib. 4.5% Contrib. 

Waiting Period Duration % Duration of Duration fs 
2 weeks 10 weeks 32.6 15 weeks 44.0 21 weeks 54.8 
ae 11 “33.0 17 “45.2 24“ 55-4 
> : " ee 18 “ 44.8 26 “ 54.1 


Thus, a contribution of 2.7% on the basis of the composite unemployment table, 
would provide benefits to approximately 33% of the unemployed. With a waiting 
period of 2 weeks, this would indicate a duration of 10 weeks; against a waiting 
period of 3 weeks, a duration of 11 weeks. Similarly, with a contribution of 4.5% 
all applicable to benefits, 559% of the unemployed could be covered, justifying a 21 
weeks’ duration of benefits for a 2 weeks’ waiting period, a 26 weeks’ duration of 
benefits for a 4 weeks’ waiting period. 

2. Rate of Contribution: It has already been indicated that a certain balance exists 
between rate of contribution, waiting periods, and duration of benefits. For the sake 
of completeness, this factor is set down. It should be noted that in Table III an in- 
crease of two-thirds in the rate of contribution more than doubles the possible period 
of benefits. 

3. Basing Benefits on Customary Full-Time Wage Rates: ‘The first modification 
in the simple structure of rate making occurs when it is recognized that while con- 
tributions are based on actual wages received, benefits do not depend upon actual 
wages. They are predicated against some theoretic norm of full-time wages. Ad- 
ministrative routine and practical experience may eventually make the two bases 
agree, but it appears that in prosperous years 95% of the full-time may have been 
worked by those eligible to benefits, while in depression years less than 90% of full- 
time seems to have been worked by such employees. Thus, for the whole period 
benefits would be on a basis 5% or 6% higher than contributions. An upward cor- 
rection in cost estimate will probably have to be made to the extent of 5%. 

4. Limitation of Benefits Because of Requisite Minimum Number of Weeks of 
Contributions: In the hypothetic state we will assume the provision of the Alabama 
act, with its 26 weeks of contributing employment within the previous 52 weeks, as 
the norm for this limitation. No data exists to show the distribution of the unem- 
ployed by preceding length of employment. Two years are to elapse before benefits 
are to be paid under any of these plans. The extent of the disqualification because 











State AcruariAL ProsteMs In UNEMPLOYMENT COMPENSATION 43 


of too short a period of immediately preceding employment <an only be subject to a 
crude guess today. Recognizing somewhat that those last employed may be the first 
laid off, it seems conservative, however, to credit no more than 5°% in cost estimates 
through this saving feature. 

5. Discharge for Proved Misconduct, Voluntary Terminations Without Rea- 
sonable Cause, and Refusal of Suitable Employment: Picking Massachusetts because 
it treats all these factors alike, with 4 extra weeks of ineligibility as well as the week 
determining membership in the category, there is also a reduction of maximum 
benefit period. Massachusetts, with a 4 weeks’ waiting period and a 16 weeks’ period 
of benefit would seem to provide 62.7%, minus 21.4%, or 41.3%, of the unemployed 
with benefits. By adding 4 more weeks to the waiting period, the proportion of 
those within these categories getting benefits is apparently cut to about 27%, or by 
about 35%. The assignment of such reasons for ineligibility will vary in the ad- 
ministration of the plan from the assignment of such reasons when no financial 
importaice attaches to the categories. If 209% of the unemployed were subject to a 
reduction of 35%, this might reduce those eligible to benefits by as much as 7%. 
The logical credit in expected costs in the hypothetical state’s case may be set at 5%. 

6. Labor Disputes: Save for the rather extreme penalty of a 10 weeks’ waiting 
period in New York, the customary method is to count only that time lost during 
the trade dispute as time of ineligibility. The Monthly Labor Review of July 1934 
seemed to indicate that in 1927 possibly 8% of lost time was due to such causes, but 
that in 1932 the proportion had dropped to only .2%. Labor disputes are customarily 
more serious in good times and less serious in bad times. In measuring the results in 
such a period as 1922-1935, the reduction in cost because of this ineligibility probably 
should not be considered as effective beyond 1%. 

7. Unemployment Because of Sickness or Inability ta Work: The basis of unem- 
ployment benefits is the ability to work and willingness to take a job. The census 
data which has entered into the composite distribution of the unemployed has in- 
cluded some sickness, but probably many of those out because of illness would not 
have considered themselves unemployed for the purposes of a census of this type. 
Most analyses of time lost because of sickness seem to show that about 2% of normal 
time is lost for this reason, and yet many studies of the unemployed show as low a 
percentage of unemployment due to sickness as 2% or 3%. From the standpoint of 
correcting the statistical data for its inclusion of sickness, it is probably wise not to 
allow a credit of more than 1% for this cause. 

8. Four-to-One Ratio: The Alabama ratio of one week of benefits to four weeks 
of contribution in the preceding 104 weeks, with the object of safeguarding the funds 
against too exclusive a use by the habitually unemployed, is a means of guarding 
against hidden seasonal unemployment. The concept that the whole program is 
insurance and that benefits arise only through the loss of employment customarily 
to be expected, finds expression in this use of a limiting ratio. In the good times 
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where unemployment is commonly available, the reasonably prompt termination of 
benefit is sometimes considered desirable in giving added stimulus to the unemployed 
in their search for available work. This limitation is similar to the limitation, 
number 4, above. An investigation of the guarded reports of British experience 
suggest a possible credit to cost of 10%. 

g. Seasonal Unemployment: None of the states has yet dealt to any considerable 
extent with this problem. The Canadian program has eliminated large numbers of 
categories where clear seasonality occurs and where, in a common unemployment 
insurance program, altogether too large a proportion of the benefits would go to 
people who had never built up that expectation of continuous employment. On the 
whole the administrative attitude toward dealing with seasonal unemployment may 
be a major element of cost. It was understood by the staff working on the national 
data that much seasonality is hidden to some extent because of the combination of 
data where seasonal slack seasons seem to counterbalance each other in different 
parts of the country. This hidden unemployment can be quite serious. It affects 
both coverage and possible benefits. The actual numerical coverage may be larger 
than that indicated by the average employment figures, while the extent of part-time 
employment may thereby be understated. Important as this factor is, evaluation of 
it is left to the special contingency recognition later discussed. 

10. Part-Time Unemployment: The New York law establishing the unemploy- 
ment compensation administration, calls upon them to make a report early in 1937 
carrying recommendations for the treatment of part-time workers. This, again, is a 
major factor in cost. Should employers commonly adopt a share-the-work program 
with work in each day, contributions may be paid upon a lower than so-called 
“normal” rate of earnings, no benefits being paid during the period of part-time 
work. When benefits do become payable through complete termination of employ- 
ment, it will be at a considerably higher level than the basis of contributions. On the 
other hand, if the employer worked each individual full-time when he works, but 
laid off successive portions of the staff, contributions would be based upon full-time 
rates but much more unemployed time would be compensated. The general sug- 
gestion that where an employee works less than half a week he shall draw in unem- 
ployment benefits enough to furnish him $2.00 more than the benefits he would get 
through full-time unemployment, after crediting one-half week per week towards 
the waiting period, may function as a credit against unemployment benefits or may 
work as an adcitione' charge. Until special reports are prepared on this subject, it 
might be advisable to estimate this part-time benefit as increasing the cost by 4%, 
with the understanding that when there is conscious selection against the fund by 
an employer, some recognition has been allotted in determining the special con- 


tingency provision. 
11. Commutation of Benefits: Whenever the privilege of commuting benefits 
into a lump sum is offered under a state program, this will result in either a slight 
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gain or a slight loss to the fund. Due to the inability to value completely the prob- 
ability of remaining unemployed and subject to benefits, most such flexible options 
tend to work against the financial interests of a fund. In the hypothetical state it 
may be desirable to recognize the weight of this factor as increasing the financial 
strain by 1%. 

12. Extra Weeks Unemployment Benefit for Long Service Without Prior Ben- 
efits: The New Hampshire Act, aiming to give a maximum grant to the most 
worthy individuals, provides that long periods of contribution without accepting 
benefits shall build up rights to added benefits when unexpected unemployment 
occurs; one week for 22 weeks when the employee has contributed 1% within the 
preceding six years, up to a maximum of 10 weeks. The shifting employee, who 
gets a new job so promptly that he never qualifies for benefits, and the man with an 
uninterrupted service with a single employer, will both build up rights to added 
benefits. The experience in Great Britain seemed to indicate that at least 60% of 
the employees were subject to no unemployment creating benefit rights within a 
year, and that over a period of several years probably 40% of all employees secured no 
benefits whatever. In times of depression, lay-offs subject to benefits occur not only 
among the customary claimants but also among this group who had come to regard 
their service as permanent or who had felt no doubt as to their ability, when leaving 
one job, to secure another. In depression times it is conceivable that the unemployed 
would qualify for these added benefits, as follows: 


TaBLe V 
20% eligible to no extra weeks 
20% “ “ 2 “ “ 
° “ “ “ “ 
20% 4 
“ “ “ “ 
20% 7 ; 
20% “ “ 10 “ “ 


This might result in eligibility to as much as 5 weeks’ extra benefits in the de- 
pression period for the entire body of unemployed. The benefit in the early years of 
operation when statistics are being built up, will probably be negligible—another case 
of the lag in costs making itself felt. The probable extent of extra benefits may be 
so large that in the hypothetical states its recognition adds 10% to costs. 

13. Correction for Disparity Between Data Derived from Censuses and the 
Benefit Provisions of the Plan: Census figures which have entered into the prepara- 
tion of Table III have inquired only into the duration of the past period of unemploy- 
ment. Benefits under the unemployment compensation plans depend upon the 
accumulation of successive periods of unemployment. There is also the element of 
omission from censuses of a considerable number of individuals with short periods 
of unemployment who are practically certain to return to work and who would not 
report themselves as unemployed in this type of census but whose unemployment 
would count toward the waiting period preceding benefits. Thus the figures of 
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unemployment for short periods are undoubtedly understated and the proportion of 
unemployed at the lower periods would tend to be increased. On the other hand, if 
the type of census were translated into one which gave, during the past year, the 
amount of unemployment in cumulative periods, the whole tendency of such a cor- 
rection in census would be to raise the proportion unemployed for the longer period. 
This calls for a complete recasting of the entire framework, which is completely 
impossible. A guess is hazarded that the result of such recasting might reduce those 
eligible to benefits by 5% and be a credit in cost of this amount. 

14. Increased Unemployment Following the Use of the Plan and a General Con- 
tingency Provision for Inadequate Statistics and Temporary Abuse of the Plan: 
There is in almost all insurance a lag in the recording of complete benefits. There 
are frequently elements of selection which result in a steadily increasing rate of 
benefit over many years, forces which could be recognized at the inception of a 
program were the statistical information more extensive. There seems also to be a 
point of sudden speeding-up in acquiring an understanding of how to make valid 
claims, at the same time that ability to “get away with” incorrect claims develops, so 
that the normal increased use of the coverage is intertwined with an actual abuse 
thereof. Possibly this is best illustrated in recent insurance history by the permanent- 
total-disability provision issued in connection with life insurance. For many years, 
particularly the years following recent medical selection of the insured lives, the 
claim rates were relatively light. Then education among the insured lives as to the 
methods of securing benefits seemed to develop claims very rapidly, while the early 
depression years seemed to create also a moral hazard which made exorbitant de- 
mands for benefits beyond those which had been intended in this form of insurance. 
In unemployment compensation we have a rather close parallel, since in both it is 
the termination of the income against which the protection is carried. 

In unemployment insurance a few illustrative factors of such education are here 
set down: 

(a) Many a conscientious employer has carried on payroll individual excess 
workers whom he really did not need because, in the absence of any benefit pro- 
gram, he hesitated to throw them on relief. When men so carried cannot be 
effectively used, when their continuance on payroll creates a waste from the stand- 
point of production cost, the availability of unemployment benefits would logically, 
and without creating a sense of fraudulent use of the plan, eliminate unnecessary 
workmen more promptly. 

(b) Administration of health insurance has shown that there is a group requiring 
very close observation to prevent malingering. In developing competent administra- 
tion, a certain amount of this abuse seems inherent in unemployment insurance. 

(c) Married Women: In Great Britain an increasing number of married women 
entered the labor market after the introduction of unemployment insurance, increas- 
ing the coverage eligible to benefits without increasing the available employment. 
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Anything which forces a keener recognition of the limitation of income, as do the 
tax rates upon the employee and the employer in social insurance, will tend to force 
a considerable additional number of other members of a family into the market to 
increase family income through adding another wage earner. A special attempt to 
reduce this hazard to its income has developed in the administration of the British 
unemployment insurance. 

(d) Increased Efficiency: The process of industrial technique functions all the 
time to increase per capita output and to eliminate wastes. When the employer’s 
attention has been directed to the added necessity of efficiency through new forms of 
taxation, this process will probably be speeded up. The men eliminated will also 
generally be the less efficient workmen and the men who, with commonly rising 
employment standards, are most unable to find other work. The measurement of 
the extent of the increase in this existing factor is now beyond the scope of the 
statistician. 

(e) While working rules are now postponed as to seasonal and part-time benefits 
and state administrators are doubtful as to the exact basis for early tentative rulings 
thereon, liberality of treatment may result in granting additional benefits in payments 
beyond those expected by the framers of the law. 

(f£) Effective Number of Hours in Working Week: The 30 week maximum 
advocated in many of the labor demands is believed by them to be a force to reduce 
unemployment. The delay in official recognition of any change may continue a 
nominally longer work-week against which much total and partial unemployment 
benefits may be paid. The method of making changes in the length of working 
week may have a vital influence upon the cost of unemployment insurance. 

(g) Inadequacy of Basic Data: We have known so little about the actual facts 
of employment and unemployment that the construction of tabular data for the 
determination of probable costs of unemployment insurance may seriously understate 
the necessary provision, or it could conceivably overstate the necessary provision. 
Scarcity of data as to the actual number of potentially gainfully employed is com- 
plicated by the steady influx of the unemployed in recent years just above school age. 
Their absorption into the labor market may progress at the expense of older workers, 
particularly when the older workers are somewhat substandard. The arbitrary char- 
acter of the composite census table must be understood, and it must be understood 
that radically different corrections will develop from the use of data of, let us say, 
1927-1935, than will follow from the use of data of the period 1922-1929. There is so 
large an element of error in the entire data utilized that a reasonable contingency 
allowance must be established in recognition of this factor. 

(a) to (g) Inclusive: Summarizing all of these factors, with no claim that the 
correct valuation of possible use or abuse of the program, the inadequacy of basic 
material, or a recognition of catastrophic changes is accorded thereby, a crude increase 
in costs for all of these factors is recommended at approximately one-third, or 33%. 
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When all of these factors leading to adjustment have been summarized, we seem 
to have a modification of the costs which would develop from the first two numbered 
factors, by using factors numbered 3-14, calling for an increase in probable cost of 
26%, or roughly, 25%. Assuming that the hypothetical state had determined upon a 
waiting period of 3 weeks with a maximum benefit payment of 15 weeks, but with 
10 extra possible weeks of benefit for long periods of employment without claim 
making, Table III indicates that 41.59% of the unemployed would be eligible for 
benefits. This would correspond to a contribution rate of 4.159% to the state fund. 
Increasing this by 25% suggests a contribution rate of 5.2%, against the rate of 2.7% 
actually provided in several of the state laws, or, assuming the additional employee 
contribution of 1.35% provided in some acts, a total contribution rate of 4.05%. 

The use of preliminary term insurance is very common in life insurance sales. 
Young men with prospects for certain advancement but with current low incomes, 
buy five year term policies which they later change to adequate level premium life 
or life and annuity protection. In the light of the hope that unemployment is about 
to be reduced and recovery to proceed, it is expected that new unemployment would be 
lighter in the next few years than in the period observed in the studies outlined. All 
the evidence indicates that in such relatively good years the 4.0% rate, even the 2.7% 
rate, ought to be adequate. The postponement of any benefit payment for two com- 
plete years after contributions begin will, in a state with a 1936 contribution rate of 
1% and a 1937 contribution rate of 2%, build up advance provision of about 3% of 
one year’s wages, or the approximate equivalent of one year’s contribution when the 
full rate of 3% has become effective. Provided, therefore, the administrators under- 
stood that the initial rate schedule may not be an adequate long-time rate schedule, 
there seems no immediate cause for alarm in the adoption of the contribution rates 
which have been so far provided. The unknown contingencies and the rate correc- 
tion might be a credit instead of a debit. Moreover, there is the further reason for 
- optimism that the force which has not been measured, directed conscientiously, 
codperatively and intelligently to the reduction of unemployment, might conceivably 
become so important as to forestall the need of any higher rates. It is recommended, 
however, that each state seriously recognize the considerations leading to the possible 
deficiency in the rates so far enunciated by other states, when ates the statistical 
problems that face them. 

The best approach open to any state commission is to request the fullest codpera- 
tion on the part of the Social Security Board, so as to gain access to as much of the 
limited data as may be available. 
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SHOULD WORKERS BE COMPELLED TO 
CONTRIBUTE? 


Grorce H. Trarron* 


In the country-wide movement for unemployment compensation or insurance— 
now given added impetus in the Federal Social Security Act—one of the principal 
controversial issues is whether or not the wage-earner should be required to make 
contributions to the reserve funds from which unemployment benefits are to be paid. 
With ten unemployment compensation laws already enacted, this important question 
of social policy has yet to receive a decisive legislative answer. 

Five states—Massachusetts and New Hampshire in New England, Alabama in 
the South, and California and Washington on the West Coast—have adopted systems 
that compel the worker to contribute. On the other hand, New York, with the largest 
industrial population of any state; Congress, acting for the District of Columbia; 
Wisconsin, in its pioneer American unemployment compensation law; and Oregon 
and Utah, representing the West, have enacted measures which require no employee 
contributions. Within the next few months, other states will find it necessary to 
choose which of these examples they will follow—with far-reaching consequences to 
their wage-earners and to social insurance in America. 

In enacting America’s first unemployment compensation law in 1932, after ten 
years of consideration by its legislature, the progressive State of Wisconsin adopted 
the principle that the cost of unemployment compensation, like the cost of workmen’s 
accident compensation, should be made an expense of doing business, with employers 
alone contributing. At the same time, through the device of establishment accounts 
in the reserve fund, employers were afforded the greatest possible opportunity to 
reduce, or even eliminate, this cost through efficient management in providing steady 
work. This plan has been recugnized as a distinctively American approach to 
unemployment insurance. 

The basic provisions of the Wisconsin act were immediately and vigorously 
attacked, not only by conservative employers who sought to prevent the adoption of 
such legislation by other states, but also by certain proponents of social insurance 


* A.B., 1924, Dartmouth College; three years of graduate study in labor economics, University of 
Wisconsin. Since 1929, research assistant, American Association for Labor Legislation, and associate editor, 
American Labor Legislation Review. 

1 The Federal Social Security Act, while levying a 3 per cent tax on employers, leaves the states free to 
enact laws with or without employee contributions. 
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who favor the British scheme of three-way contributions—from employers, workers, 
and the state. Because fiscal difficulties have made the placing of additional burdens 
on the taxpayer appear politically impossible, most of these advocates have been 
willing as a practical matter to abandon the principle of state contributions; but 
many of them have continued to insist that wage-earners be compelled to contribute.” 

Compulsory worker contributions have been insisted upon by many employers 
because they believe such a scheme will reduce the cost to themselves. The idea of 
worker contributions also appeals to the popular view that those who will benefit 
should be willing to pay at least part of the cost. Then too, it is thought by many 
that contributing to the unemployment reserve funds will maintain the workers’ 
self-respect and remove the taint of “the dole.” These views have been so widely 
expressed that, for a time, proponents of unemployment insurance who favored 
compulsory worker contributions argued that bills not requiring such contributions 
had little or no chance of enactment—outside of Wisconsin! ‘This, events have since 
disproved. 

A somewhat more refined argument sets forth the theory that workers who are 
required to contribute to the insurance funds will as a result take a strong interest 
in safeguarding these reserves against the malingering of fellow-workers. It is further 
contended that employees, by contributing, will gain the right to participate in 
administering the funds. The additional suggestion is made that if, as some 
theoretical economists have warned, the worker will in any event pay part or all of 
the cost of benefits through higher prices and lower wages, he might as well con- 
tribute directly and get the credit for doing so. Some advocates, however, have 
asserted that the really basic reason for worker contributions is that they are necessary 
in order to provide sufficient funds for adequate benefits. 

Evidently, the controversy over compulsory worker contributions in unemploy- 
ment compensation revolves around three basic issues: (1) The demands of justice 
in the distribution of the cost of unemployment benefits; (2) the effect of contribu- 
tions upon employers and employees in their relation to the system; and (3) the 
question of adequate benefits. 

Those who urge that it is only just to require wage-earners to pay part of the 
cost of unemployment benefits tend to overlook the fact that even under unemploy- 
ment insurance, workers will continue to bear the major share of the burden of 
unemployment. Before benefits begin, the unemployed wage-earner must meet the 
entire cost for a waiting period usually of three weeks, but in some laws four or even 
six. Even when benefits are paid, they will amount to only a fraction of full wages, 
as a rule not more than 50 per cent; and they are further restricted by a maximum, 
usually $15. These benefits, moreover, will continue for not more than a limited 


* A leader in advocating compulsory worker contributions was the Ohio Commission on Unemployment 
Insurance whose “Ohio Plan” was widely used as a model by proponents of such contributions. In 1935, 
however, this feature was dropped after further consideration and the bill was passed by the Ohio House 
on January 16, 1936. 
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number of weeks, in most instances sixteen, after which the entire cost will again 
fall upon the worker. Under a system of compensation which leaves the worker to 
sustain so large a share of the cost of unemployment, it is difficult to understand 
why on grounds of justice industry should not be required to pay the entire cost of 
unemployment benefits. 

There is weight in the views of organized labor in this connection, as expressed 
by William Green, President of the American Federation of Labor :* 


“Labor is not responsible for unemployment. Workers are not in a position to control 
the causes of unemployment. That is a function of management. Unemployment com- 
pensation is a recognition of this fact. Simple justice demands that workers shall not be 
forced out of their inadequate earnings to pay for management’s failure to stabilize em- 
ployment. . . . Under our accident compensation laws we have rightly agreed that the 
worker should not have to contribute to the fund from which cash benefits are paid. As 
a cost of production, the insurance premium very properly is figured by the employer as 
a part of his over-head expense and is ultimately passed on to the consumer. The same 
arguments apply with special force against compelling the worker to contribute under 
unemployment compensation or insurance. 

“Those who would force workers to contribute to unemployment insurance ignore the 
fact that while the employer is in a position to pass his contribution on to the consumer, 
workers can not do so. The worker therefore would bear the entire burden of such a levy; 
but the employer would escape. To argue that under a scheme of forced worker contribu- 
tions workers will ‘share’ the cost with employers is to be guilty of deception. The worker 
would have to take his contribution out of his standard of living, but the employer can 
recoup his ‘share’ by slightly increasing the price of his product.” 


Proponents of employee contributions, especially those who continue to favor a 
state contribution, have sometimes involved themselves in strange inconsistencies 
when discussing the tendency of employer contributions to be reflected in the price 
of commodities. They argue that this will mean that workers will after all pay the 
employers’ contribution; that it will in effect be a kind of “sales tax.” If it appears 
unjust for workers to help pay for unemployment benefits through higher prices, 
the question is raised why these same advocates of three-way contributions so strongly 
favor making the wage-earner pay twice—by a deduction from wages as well as in 
higher prices. Labor has made its own position clear on this point. The stand taken 
by the American Federation of Labor since 1932 is that “the whole should be paid by 
management as a cost of production.” 

The theory that worker contributions will tend to give wage-earners a more de- 
sirable attitude toward the unemployment compensation system is subject to proof 
only by the test of experience. It is probably significant that nothing in American 
experience under workmen’s accident compensation justifies the belief that a social 
insurance system requiring no worker contribution will be taken as a dole by its 
beneficiaries. If available evidence proves anything, it is that legislation creating a 


* Green, Why Labor Opposes Forced Worker Contributions in Job Insurance (1934) 24 AM. Las. Lec. 
REv., 101-105. 
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legal right to fixed cash payments lacks the essential element of “the dole,” the grant 
of which is determined by a needs test; and that this difference is readily appreciated 
by the recipients, whether they be wage-earners, old folks, or war veterans. 

The right of labor to an active interest in the provisions and administration of 
workmen’s compensation legislation has not been seriously questioned, and the rep- 
resentatives of labor have never hesitated to assert that right. The fact that workers 
are not required to contribute apparently has cast not the least shadow of a doubt 
over the propriety of labor’s making its voice heard in a legislative program so vitally 
affecting its welfare. That this same right should be in any way compromised by 
failure to contribute to an unemployment compensation system is hard to imagine. 
That it is not endangered in practice has already been demonstrated during the four 
years of experience with such legislation in Wisconsin, as well as under the New 
York and other more recent laws. 

The belief that a compulsory contribution will increase the worker’s concern for 
the protection of the reserve funds has also been challenged. The contributory sys- 
tem in England did not prevent British labor from asking for and obtaining an 
extension of benefits to unemployed workers who had not “earned” them. It is 
probable that the desired attitude on the part of labor may be assured, not by com- 
pelling workers to contribute, but by making it perfectly evident that the funds 
available for benefits are definitely limited in amount. If the workers understand 
that it is possible for the fund to be exhausted, they may be expected to protect its 
solvency regardless of whether or not they are required to contribute. This is the 
view expressed by a member of the Wisconsin Manufacturers’ Association who has 
made a careful study of unemployment compensation. He adds:* 

“Experience has shown that there is never any difficulty in getting employees to under- 
stand that a fund contributed by their employers at a fixed percentage of payroll will not 
be able to stand unlimited drains, and that it is not fair to expect it to do so. But if the 
state contributes, there can be no acceptable excuse for shortages, and no amount of logical 
explanation can convince an employee that a fund to which he has been required, or even 
permitted, to contribute can with any justice be allowed to become inadequate to pay him 
full benefits in case he becomes unemployed.” 


British experience has been said to indicate a tendency on the part of workers 
to take the attitude that the mere fact that they have contributed to the insurance 
fund gives them a right to benefits and they therefore are inclined to get benefits if 
they can. 

The statement that compulsory worker contributions are necessary in order to 
provide adequate benefits involves a judgment as to what is “adequate” and also as 
to the amount that employers may be required to contribute. When this argument 
was first advanced in the early stages of the campaign for unemployment compen- 
sation, bills requiring only employers to contribute fixed a 2 per cent contribution 


“Roger Sherman Hoar in a letter to the New York Times, Sept. 12, 1934. 
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rate. Advocates of employee contributions at that time urged that for the sake of 
adequacy the total should be made 3 per cent by compelling the workers to con- 
tribute an additional 1 per cent of wages. Subsequently, when legislation was intro- 
duced, and in some states enacted, requiring a 3 per cent contribution from em- 
ployers alone—and with federal legislation enacted also levying a 3 per cent tax on 
employers—some of these advocates nevertheless continued their demand for worker 
contributions on the ground that no matter what the employers’ contribution might 
be, an additional amount taken from the workers’ pay-envelope would make the 
funds available for benefits “more adequate”! Opponents of employee contributions 
point out that a 4 or even 5 per cent contribution could be levied on employers 
without serious consequences, provided this rate was made uniform as between 
employers in competing states. 

Under workmen’s compensation legislation, America’s first great step in social 
insurance, the principle is now firmly established that the cost of benefits for occupa- 
tional injuries should be made a charge on industry and thus enter into the cost 
of production. It has been generally recognized that this feature of workmen’s com- 
pensation has had a remarkably stimulating effect upon preventive effort by em- 
ployers. In approaching the problem of unemployment—the only purely industrial 
hazard—there appears to be sound reason for applying the same principle. So long 
as the profit-motive continues to be the chief driving force in economic life, it will 
continue to be wise social policy wherever possible by such devices to harness this 
motive in the interest of the general welfare. A careful weighing of the arguments 
for and against compulsory worker contributions appear to tip the scales, both of 
justice and of expediency, in favor of making the entire direct cost of unemployment 
compensation an expense of doing business. 











THE EMPLOYER RESERVE TYPE OF UNEMPLOYMENT 
COMPENSATION LAW 


ELizABETH BRANDEIS* 


Under the impetus of Title IX of the Social Security Act we hope for the rapid 
spread of state unemployment compensation laws. The form these laws will take 
depends in large measure on decisions to be made in the several states. The federal 
standards are few in number. In addition to many questions of detail, each state 
must decide two basic questions: (1) Who should contribute to the unemployment 
compensation fund: employers only, or employees (and perhaps the state) as well? 
(2) How should the fund be set up: on an employer reserve basis; or as a state-wide 
insurance pool, with or without some provision for merit rating? ‘The first of these 
questions is fully treated elsewhere in this symposium. This paper is addressed to 
the second question. After stating briefly the essential differences between the two 
systems, it will discuss the purposes of unemployment compensation and explain 
why in the writer’s opinion these purposes can best be served by an employer reserve 
set-up. The rest of the paper will be devoted to an analysis of the special problems 
arising under that system, and the ways in which and the extent to which these 
problems can be solved. 


I. Mayor Dirrerences BETWEEN REsERVE AND Poot SysTEMs 


The essential elements of the employer reserve system are three. First, employers 
alone contribute to the fund—there are no contributions from employees or the state.? 
Second, the contributions of each employer, though mingled with those of others for 
safe-keeping and investment purposes, are kept distinct like an account in a bank, 
and can be used only to pay benefits to his own laid-off employees. Third, the rate 


*B.A., 1918, Radcliffe; M.A., 1924, Ph.D., 1928, University of Wisconsin. Instructor, Department of 
Economics, University of Wisconsin, teaching course in Labor Legislation. Formerly Secretary of District 
of Columbia Minir:m Wage Board. Vice President, National Consumers’ League. Author: History of 
Labor in the United S:ates, Vol. 3, Pt. 11, Labor Legislation. 

* Nine such acts were passed in 1935. 

*It may be said that this is an arbitrary definition, that employee contributions are not incompatible 
with a reserve set-up. It is the writer’s contention that they violate the theory on which it is based. 
Moreover they would create serious administrative difficulties. The draft reserve bill put out by the 
Social Security Board contains an optional provision for employee contributions, but appends the following 
note: “Contributions by employees may cause inequities if paid into separate employer accounts. If a state 
desires to include employee contributions in a law of the reserves type, employee contributions should be 
paid into the fund’s “pooled account.” See Soc. Sec. Bd., Draft Reserve Bill, note, p. 20. This in effect 
would constitute a partial pool, to that extent a departure from the reserve system. 
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of contribution of each employer varies directly and automatically with the size of 
his reserve account. His reserve balance at any time depends of course on the 
amounts which he has paid out in benefits to workers whom he has laid off. To the 
extent to which he keeps his workers steadily employed there is no drain on his 
reserve and it accumulates. When his reserve shows an adequate balance (over and 
above his current benefit costs) he is permitted to decrease or even suspend his con- 
tributions. On the other hand, if unemployment in his plant makes heavy calls on 
his reserve and reduces it below a given safety point he will be required to contribute 
at a higher rate. Under the draft reserve bill prepared by the Social Security 
Board the employer’s contribution rate may vary from zero to 3.6%, the standard rate 
being 2.7%. 

In contrast to the employer reserve system, a pooled insurance set-up: (1) may 
include contributions from employees and the state, as well as from employers; 
(2) mingles all contributions in one fund, from which benefits are paid to all laid-off 
employees regardless of their previous employer; (3) may, or may not, provide for 
varied employer contribution rates under some kind of “merit rating.” That is, 
provision may be made for certain reductions or increases in employer contribution 
rates, on the basis of their unemployment records. However, under pooled plans 
the difference in contribution rates as between employers will never equal their 
difference in regularity of operations.* If it did, the pooled character of the system 
would be destroyed. The object of pooling is to “spread the risk.” This really 
means that employers who provide steady work will help to pay benefits to the 
laid-off workers of employers who fail to do so. Those employers who operate 
irregularly will not put enough in the pool to protect their workers. The deficit 
will be made up by the steady employers who will contribute more than is needed 
to protect their workers.® 


II. Emptoyer REsERVES AND THE Purposes oF UNEMPLOYMENT COMPENSATION 


The choice between these alternative methods of setting up an unemployment 
compensation fund cannot be made intelligently without considering the purposes 


* This provision is lacking in the Utah reserves law, but clearly is needed to make the reserve set-up 
self consistent. It was added to the Wisconsin law by amendment in 1935. See Wis. Stat. (1935) 
§108.18 (2). 

“None of the pool laws so far enacted in this country permit a reduction in employer contribution rates 
below .7%. Several laws even set a 144% or 2% minimum. See Ala. Laws, 1935, Sen. B. No. 395, 
§4 (c); Dist. of Col., Public, No. 386, 74th Cong., 1st Sess. (1935) §3 (b); Wash. Laws 1935, c. 145, 
§5 (4). 

5 The probable limitations on merit rating under a pool system were stated recently by the Industrial 
Commissioner of New York as follows: “Under a merit rating system employers with slight labor turnover, 
or perhaps entire industries, might have rates of contribution reduced somewhat. However it is my 
strong feeling that such reductions should not be more than enough to provide employers with an incentive 
to stabilize employment. . . . The basic principle of the exclusive state fund is that all employers and all 
industries are to be made generally responsible for the accumulation of the monies to be paid out as benefits 
to the eligible unemployed. . . . Should large deductions be permitted, the foundation of the State Fund 
would be impaired.” Speech of Elmer F, Andrews, Dec. 4, 1935, from release by N. Y. State Dept. of 
Labor, Dec. 5, 1935. 
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which this legislation is designed to serve. If it is intended merely for the payment 
of out-of-work benefits to unemployed workers, the only criterion for judgment is 
the adequacy of the benefits which can be provided. But surely this is an over- 
simplification of the problem, based on a sadly defeatist attitude. In the United 
States we should not regard unemployment compensation as just one kind of social 
insurance; but rather as part of a comprehensive social security program, of which 
the Federal Act itself is only one installment. The wider term has been chosen in 
America because we have embarked on the more daring and ambitious quest. In 
our effort to protect wage earners from the economic hazards to which they are ex- 
posed, we are not content with merely providing a partial substitute for their wages, 
when for one reason or another they are deprived of the ability or opportunity to 
earn a living. We recognize that such substitute income is necessarily inadequate 
and otherwise unsatisfactory. We are trying, so far as possible, to give security to 
wage earners by reducing the economic risks which they must run. Unemployment 
is the most serious of these risks. A satisfactory program for enhancing security 
against unemployment must include both an attempt to reduce the hazard to its 
smallest possible proportions, and provision for compensating the unemployment 
that remains. This twofold purpose has been repeatedly stated by organized labor, 
by representative employers, and by high government officials. 

Our question then becomes: Which system of compensation will best serve this 
twofold purpose—employer reserves or pooled insurance? 

It is obvious that the focal point of attack on unemployment is the individual 
employer. He, if anyone, can prevent it, by keeping workers steadily employed. 
Of course conditions beyond his control may make this impossible. The catastrophes 
of severe depression may force him to close down his plant entirely, regardless of the 
cost, to avoid even greater losses. Technological change may sometimes be so 
irresistible that he cannot stay in business if he does not introduce automatic 
machinery which necessitates permanent reductions in his working force. But many 
shut-downs, even in time of depression, and many lay-offs, even due to technological 
change, involve close calculations of relative gains and losses. This is even more 
true of shut-downs and lay-offs due to seasonal fluctuations or other variations within 
the normal year. If lay-offs are made to involve new increased costs, it is reasonable 
to suppose that employers will in many instances manage to devise ways to avoid 
them. 

The employer reserve system is a device for allocating to the individual employer 
the cost of his own lay-offs and no one else’s. It assures that his contribution for 
unemployment compensation will reflect his own success or failure in giving steady 
jobs. Hence it gives him a clear-cut, definite incentive to stabilize his operations. 
On the other hand, if industry in general through a pooled fund assumes the cost 
of compensating the unemployed, there will be no incentive for the individual em- 
ployer. Quite the contrary. If all employers contribute equally, regardless of the 
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stability or instability of employment in their individual plants, none of them will 
have any inducement to attempt more regular operation—since those who did would 
merely be carrying the cost of compensating workers laid off by others, possibly their 
keenest competitors.® 

Even as regards unemployment which cannot be avoided, it is important that its 
cost should be allocated to the particular concern which was its proximate cause, 
rather than carried by industry in general through a pooled fund. Maintaining the 
unemployed is a social cost which must be carried in some way. But an equal 
sharing of the burden means in effect that stable employers are subsidizing the con- 
cerns which operate irregularly. This creates a species of competition which is both 
unfair and anti-social in character, because it may force out of business the more 
stable concerns and thus actually increase irregularity of employment and the social 
cost it creates. 

This is the argument for employer reserves. It cannot be lightly dismissed as 
academic or utopian. For it is the argument of practical business men, some of 
whom have voluntarily tried out such reserves as part of a serious attempt to elim- 
inate unemployment in their own concerns. The spokesman for these employers, 
when the Social Security Bill was before Congress, was M. B. Folsom of the Eastman 
Kodak Company, which “has been working on stabilization methods for 35 years 
and as a result shows comparatively little fluctuation in employment in normal years 
though faced with a very difficult seasonal fluctuation in sales.”* Mr. Folsom sub- 
mitted a carefully prepared statement to the Senate Finance Committee. Speaking 
apparently for the employer members of the Advisory Council appointed by the 
President to the Committee on Economic Security, Mr. Folsom said: 


“We realize that there is a decided difference of opinion as to the two principal systems 
of unemployment compensation—the pooled system and the separate account system. 
Many of the experts and those who are approaching the subject from a theoretical point 
of view favor the pool. . . . These experts . . . contend that individual employers cannot 
do anything about reducing the fluctuations of employment and that there is thus no need 
for offering an incentive to stabilization. . . . Those who contend that nothing can be 
done about stabilization have in most cases had no practical experience. The companies 
with unemployment benefit plans in operation all state that they do serve as a strong in- 
centive to stabilize. This has been the case in Rochester. Even those companies which 
previously had a good record in employment stabilization have found that they could do a 
better job. . . . We feel that if the employer has an incentive, and the only incentive 
which really counts is the possible reduction in his rate, the great majority of employers 
can do a better job than they have done and that much steadier work will be provided to 


*For a discussion of merit rating under a pool plan and its limitations in affording an incentive to 
regularization, see pp. 63-64, infra. 

* Statement of M. B. Folsom, U. S. Senate, Committee on Finance, Hearings on S. 1130 (Economic 
Security Act), 74th Cong. 1st Sess., Jan. 22-Feb. 20, 1935, p. 581. 

* Rochester, N. Y., where seven companies started paying benefits under voluntary unemployment 
reserve plans in January, 1933. 
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a great many workers. . . . The employers on the Advisory Council® do not take the 
defeatist attitude that nothing can be done, but ask that indusrty be given some incentive 
to reduce unemployment.” 


As for the effect of a pool plan, Mr. Folsom points out briefly the likelihood that 
it will actually increase unemployment: 

“The straight pool system, under which all employers contribute at the same rate cannot 
serve as an incentive to stabilize. On the other hand it will change the whole employment 
policy of a company and will undoubtedly result in greater layoffs during the early stages 
of a depression. There will be no incentive for a company to spread employment and 
when it is necessary to curtail production the least efficient workers will be laid off im- 
mediately and the other workers kept on full time. The actuaries we understand have 
assumed that under a pool plan an allowance must be made for an increase in unemploy- 
ment.”10 


So much for the general argument for the employer reserve system. We must 
next consider whether it creates special problems and difficulties not found in the 
pool system, and how such problems can be solved. 


III. Spectra, Prostems oF EMpLoyer REsERvVES 


1. Exhaustion of Reserves 

The most obvious problem raised by an employer reserve law is the possible 
exhaustion of the reserves of some employers. Reserve laws and bills recognize and 
deal with this problem in several ways. Typically they provide that benefits shall 
continue to be paid from an employer’s account as long as there is any money in 
his reserve.’1 In any week when there is not enough money left to pay all claims in 
full, benefits will all be scaled down; or if nothing is left, nothing will be paid. The 
employer’s next contribution will enable benefits payments to be resumed to the 
extent that money is then available.’ This arrangement should be reasonably simple 
to operate and sufficiently equitable. The workers first laid off by a given employer 
should stand the best chance of drawing their full benefits; the others will have had 
the advantage of holding their jobs longer. 

The arrangement for scaling down or suspending benefit payments when reserves 
become exhausted does not, of course, solve the more fundamental problem of pro- 
tecting the workers against the loss of compensation. The real solution is not a reduc- 


° These employers were M. B. Folsom, Eastman Kodak Co., M. E. Leeds, Leeds & Northrup, S. 
Lewisohn, Miami Copper Co., Gerard Swope, General Electric Co., and W. C. Teagle, Standard Oil Co. 
of N. J. 

*U. S. Senate, Hearings, supra note 7, at pp. 583-584. 

™% The Wisconsin act as originally passed contained complicated provisions for a gradual scaling down 
of benefit payments beginning when the reserve fell below a certain (rather high) point. See Wis. Star. 
(1933) §108.06 (4). The arrangement was calculated to stretch out payments over a very long period 
and to make complete exhaustion of the reserve improbable. This was done on the theory that suspension 
of benefit payments would be unjust, because it would mean that the employees first laid off would get 
all the money in the reserve and leave nothing for those laid off later. By amendment this system for 
scaling down benefits has been abolished. 

See Wis. Stat. (1935) §108.06 (4) (Wis. Laws 1935, c. 192). 
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tion in benefits, but an increase in contributions. The employer whose irregularity 
of employment so exceeds the average that his reserve approaches exhaustion should 
obviously be required to contribute at substantially above the “standard” rate. The 
Wisconsin Act (as amended in 1935) specifies: 

“If the benefits paid from his [any employer’s] account within the calendar year just 
ended were greater than his contributions for such year, his rate [for the next calendar 


year] shall be increased by one half per cent on his payroll but shall never exceed one and 
one half times the standard rate. . . .”18 


This increase in contribution rate will probably not be enough even in normal 
times to protect every reserve against depletion, but it is a step in that direction. 
After a few years of operation very irregular concerns may well be called upon to 
pay considerably higher contribution rates. It is obvious that the present range in 
contribution rates under the Wisconsin unemployment compensation act (or the 
draft reserve bill) is not nearly so great as the prevailing range in premium rates 
under accident compensation laws. Why should not the range be at least com- 
mensurate? The variation in hazard is probably as great, and the reserve system 
should not be afraid to go as far as insurance companies do in differentiating con- 
tributions on the basis of risk and cost.!* 

Critics of the reserve plan may assert that even a much wider range in con- 
tribution rates will not save some reserves from exhaustion, particularly in the event 
of a depression. In reply it might be suggested that even a state-wide pool may well 
become exhausted at such a time, with perhaps more serious consequences.’® 


2. “Actuarial” Difficulties 

Related to the problem just discussed is that of determining what benefits a given 
standard contribution rate can finance. For pool plans elaborate actuarial calcula- 
tions have frequently been attempted. But the results are admittedly very rough 
estimates—as much of the needed data is lacking. It is sometimes said that this 
problem is even more difficult of solution under a reserve plan. This is undoubtedly 
true. The ideal goal to be sought is such a relation between contributions and benefit 
rates that the average employer will, by paying the standard rate of contribution, 
finance a reserve normally adequate to pay the stipulated benefits. Concerns op- 
erating more irregularly than the average will be required to contribute at higher 
rates. Employers who do better than average in providing steady jobs will be able 


* Id. §108.18 (2). For a similar provision, see Soc. Sec. Bd., Draft Reserve Bill, §7 (c) (3). 

“If a state is unwilling to extend the range of contribution rates sufficiently to keep all reserves solvent 
in normal times, it is possible to set up a “partial pool” to which all employers contribute a small amount, 
say 4%—this pool to be used only to pay supplemental benefits when reserves become exhausted. A 
very staall pool of this sort is provided for under the draft reserve bill, to be made up of realized earnings 
on investments and balances left in the reserves of employers going out of business. See Soc. Sec. Bd., Draft 
Reserve Bill, §9 (g). 

* The desire to protect the pool in normal times may lead to general inequities, similar to those created 
by the exhaustion of the reserves of the least stable concerns. For many of the pool laws severely limit 
the right to benefits of seasonal workers or exclude seasonal and casual employment entirely. See, for 
example, N. Y. Laws 1935, c. 468, §509, Mass. Laws 1935, ¢. 479, §§26, 28. 
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to contribute at less than the standard rate, or may be able to suspend payments 
entirely. Of course this statement does not answer the immediate question of how 
many benefit weeks can be financed from a 2.7% standard contribution rate. Fortu- 
nately under the reserve system it is unnecessary to attempt more than a rough guess 
in this matter. Employees are promised benefits only so long as the reserves of their 
employers remain adequate to pay them. If the reserves of some employers become 
exhausted, that should not discredit the entire system. If this condition became 
general there would no doubt be pressure on the legislature both to raise the standard 
contribution rate, and to provide for a greater step-up. But a reserve law, far better 
than a pooled fund, can start without the actuarial foundation which in this country 
it is in any case impossible to secure. 


3. Effect on Mobility of Labor 

Employer reserves are sometimes criticized for their alleged interference with 
mobility of labor. It is charged that because the worker draws benefits only from 
the account of his own employer, he will be tied to his job. This criticism of em- 
ployer reserves is derived from the operation of private welfare plans for group in- 
surance, retirement pensions, etc. These plans have certainly had the effect charged, 
in fact in most instances they were largely designed for this purpose. Their terms 
were drawn to prevent labor turnover. It has been loosely assumed that similar 
terms would be a necessary part of an employer reserve law. This assumption is 
clearly fallacious.‘® Such terms are no more necessary under a reserve law than 
under a pool plan. In the two draft bills prepared by the Social Security Board 
(one providing for a pool, the other for employer reserves) the provisions which 
might affect mobility of labor are identical. Unemployment compensation will 
only operate to reduce mobility of labor if the worker who quits voluntarily 
or goes on strike loses accumulated rights to benefits. In both the draft bills no 
benefits are payable while a strike is in active progress;'7 voluntary quitting is 
penalized only by a disqualification period during which no benefits are payable.’® 
Under neither bill are accumulated rights to benefits entirely lost.‘ It may be said 


*° Equally fallacious is the assumption sometimes made that employer reserves will lead to company 
unions. Company unions can hardly gain from laws which provide for the decision of disputed benefit 
claims by impartial government agencies; especially when organized labor participates actively in admin- 
istration through representation on appeal boards and advisory committees—as is provided in both the 
Utah and Wisconsin acts. Such participation has been an acknowledged fact in Wisconsin since 1932. 
See Wis. Stat. (1935) §§108.09 (4), 108.14 (5) and Utah Laws 1935, H. B. No. 86, §§14, 27 (b). 

* This is true under all American laws. 

* Tt must be admitted that employers under a reserve plan may object to this provision as to voluntary 
quitting, on the ground that it is unfair to require them to pay benefits to workers whom they were 
willing, perhaps anxious, to retain in their employ. But this objection may also be heard under a pool 
system, if it contains bona fide merit-rating provisions (such as those in the New Hampshire law). If an 
employer under a pool plan is really interested in his record he too may resent having this kind of unem- 
ployment count against him. Perhaps some arrangement might be devised under a pool plan by which 
the employee who quit could receive benefits without such benefits counting to the demerit of the 
employer whom he left. To the writer’s knowledge no such arrangement has yet been worked out or 
enacted. 

See Soc. Sec. Bd., Draft Reserve and Pooled Fund Bills, §5 (a). 
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that mobility will be slightly discouraged under both bills.2° The charge against 
the reserve system as such can be dismissed. 


4. Permissive or Mandatory Pooling 

The question is often raised whether a reserve system should permit or require 
certain groups of employers to pool their accounts. As for permissive pooling, in 
cases where it can be shown that it will conduce to regularization, it should be al- 
lowed. It may be noted that virtually no requests to pool accounts have been made 
under the Wisconsin law to date. 

Mandatory pooling is often suggested as necessary for the protection of employees 
in an industry with many very small concerns. But why should such pooling be 
necessary? The administrative problem of keeping a large number of small reserve 
accounts is no greater than keeping track of many small employers contributing 
to a pool. Small reserves are of course just as adequate (relatively) as large ones— 
it is obviously a matter of relation to payroll. There is no reason to think that 
unemployment is greater in small concerns than large ones—probably the reverse is 
true. It is sometimes argued that small concerns may escape the notice of the 
enforcing agency and may never set up reserves at all and that some pool should 
protect their employees. The remedy for this situation is preventive vigilance by 
the enforcing agency, and by the workers affected. 


5. Should the Reserve System Permit “Exempted Plans”? 

Because exempted plans have played a large part in the Wisconsin picture in the 
past, it may be asked whether there are any good reasons why reserve systems else- 
where should permit them. (It is unnecessary to discuss here the special circum- 
stances which made “exemption” so important in Wisconsin prior to the enactment 
of the Federal Act.) Since the standard provisions of a reserve law treat each em- 
ployer according to his own record, “exemption” can hardly be justified, unless the 
employer will thereby provide conditions more beneficial to his employees than the 


state reserve system.?? 


6. Administrative Problems Created by the Reserve Set-up 
There remain a number of more strictly administrative problems inherent in the 


reserve system. 

For more serious loss of benefit rights in case of voluntary quitting see the provisions in the Wash- 
ington (pool) law, Wash. Laws 1935, c. 145, §7 (5) and the Wisconsin (reserve) law, Wis. Star. 
(1935) §108.04 (4m) (b). 

™ Private financial handling of an exempted employer's reserve fund, even if it were permitted under 
the Social Security -Act, would clearly seem less beneficial to employees than deposit in a central state 
fund. It is often urged that a reserve plan should permit employers in especially strong financial condition 
to maintain “bookkeeping reserves” (probably collateralized at least in part). This seems at first sight 
analogous to self insurance under accident compensation and desirable for the same reasons. But actually 
the social advantage of self insurance (the maximum incentive to prevention) is attained by the reserve 
system as a whole and this special arrangement is unnecessary. Moreover the dangers of a bookkeeping 
reserve are greater than those of self insurance in the accident field. For a heavy demand for cash to pay 
unemployment benefits is far more likely to coincide with a cash stringency than is the case in accident 


compensation. 











62 Law AND CoNTEMPORARY PROBLEMS 


(a) Supposedly, the reserve plan is especially complicated, because it must specify 
some definite sequence in which an employee’s successive employers shall become 
liable to finance his benefits. A very similar problem exists under a pool plan, how- 
ever. For benefits must in any case be charged against weeks of previous employ- 
ment.” The only question is which weeks of employment should be charged off 
first in paying out benefits: the earliest weeks (not already used up), or the most 
recent weeks? Under the Social Security Board’s draft bills there is no difference 
here between the pool and reserve plan. Benefits are charged to weeks of previous 
employment “in the inverse chronological order in which such weeks occurred.”?% 
This means that under the reserve plan, if a laid-off worker has had two or more 
employers, the most recent employer is liable first. When his reserve has paid all its 
assigned quota of a worker’s benefits, then the next previous employer becomes liable, 
etc. 

(b) This liability first of one employer and then of another does create several 
administrative problems not found under a pool system. In the first place the weekly 
benefit rate to which a given worker is entitled may change when he uses up his 
right to benefits from his most recent employer, and begins to draw benefits from a 
previous one. Benefit rates under American laws whether pool or reserve are a 
percentage of full time weekly wages (limited by minimum and maximum 
amounts).?* ‘This necessitates a determination of “full time hours” and hourly earn- 
ings for the individual laid-off worker, before his benefit rate can be fixed. The com- 
putations must be made under either a pool or a reserve set-up; but under a pool plan 
employment by different employers can be lumped together in making the com- 
putation, and one average figure can be arrived at. Under a reserve plan the figures 
must be computed separately for employment by each employer. The difference 
would not appear to be great. 

(c) Similarly the cause of termination of employment may have to be reéxamined, 
when a worker exhausts his right to benefits from one employer and can draw 
benefits if at all only from an earlier one. If the particular reserve law bars him 
completely from benefits from a given employer, when discharged by that employer 
for misconduct or quitting him voluntarily, then the facts on these matters may have 
to be redetermined and his claim to further benefits may be disputed. But if, as 
under the draft reserve bill, the penalty in such cases is merely a period of dis- 
qualification for receipt of benefits, the question need hardly ever arise as that period 
would probably have run. 

(d) Under a reserve plan it is customary to set up a probationary service period 
of four weeks or so, during which a new employee accumulates no rights to benefits— 


™ This assumes that duration of benefits depends on a ratio to previous employment, as it does in all 
American unemployment compensation laws. 

* See Soc. Sec. Bd., Draft Reserve and Pooled Fund Bill, §3 (d). 

™ This is quite unlike British procedure which sets flat benefit rates regardless of previous wages. It is 
in accordance with American accident compensation legislation. 
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on the theory that the employer should not be penalized for dismissing a worker 
proved by a reasonable trial to be unsatisfactory.2° Such a provision may seem an 
additional complication of a reserve law. In point of fact it really should be included 
in any pool law which takes merit rating seriously. Or else, if the worker accu- 
mulates rights to benefits during such period, it should not be charged against the 
employer. For he should have the same right as the employer under the reserve law 
to try out new workers without having it count against him if he dismisses them 
within a reasonable period. 

(e) One other administrative complication may arise under the reserve plan, 
namely the problem of compensating a worker who has been concurrently employed 
by two or more employers and is laid off by one but not all of them. Space forbids 
adequate discussion of this problem here. Some method of defining partial unem- 
ployment and allocating liability in such cases will have to be worked out—probably 
by administrative rules. It cannot be said to constitute a major difficulty in any case. 


7. Special Advantages of a Reserve Set-Up 

Offsetting these special problems arising under the reserve system we can mention 
several definite practical advantages which it possesses in comparison with a pool 
fund. 

The reserve system assures a definite party in interest to contest questionable 
claims for benefits and find jobs for laid-off workers if in any way possible. On the 
other hand an employer has no interest in protecting a “straight” pool against unjust 
claims from his former employees. He may even help them to get the largest 
benefits they can—feeling that he wants to get his money’s worth for his contribu- 
tions. The state agency is left with the whole burden of sifting dubious claims and 
also of finding jobs for the unemployed. It must assume two réles—party to the 
dispute, and judge. In actual administration this may prove to be an important 
advantage of the reserve system. 

Of course if a pool has bona fide merit-rating provisions, the difficulty just sug- 
gested will be overcome in part. The employer will then be interested in protecting 
his own record and indirectly the pool. But merit rating creates many difficulties 
of its own. So far only one definite method of achieving merit rating has been set 
forth; namely that in the New Hampshire and California laws. Provisions in other 
statutes are merely directions to the administrative agency to classify employers in 
accordance with their benefit experience and adjust their contribution rates accord- 
ingly. The New Hampshire and California laws say how this benefit experience is 
to be measured; namely by setting up a “paper” account for each employer against 
which benefits paid to his employees are to be charged. His contribution rate is to 
be determined on the basis of a theoretical balance in his account, a definite contribu- 

* This probationary period should of course be a “once for all” proposition. See Wis. Stat. (1935) 


§108.04 (9). An employer cannot be permitted to escape liability by repeatedly taking on a given worker 
and then dismissing him at the end of the probationary period. 
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tion scale being specified.2® This kind of merit rating (or any other) is bound to 
create many of the complications to be found in the reserve system. For most of 
these complications arise from the necessity of allocating responsibility to a definite 
employer each time a worker draws benefits. The same allocation (with similar 
complications) is necessary under merit rating to assure any real pressure toward 
prevention. 

However, merit rating cannot in the nature of things give employers as clear-cut 
and definite an inducement to regularize as can a reserve set-up. A pool with merit 
rating is essentially a hybrid, with the defects of a hybrid. It cannot give the em- 
ployer an unqualified promise that he will get the full benefit of his own performance 
in stabilizing employment. For the condition of the pool as a whole cannot or will 
not be disregarded. This dilemma is clearly shown in the automatic merit-rating 
provisions of the Social Security Board’s draft pool bill. These provisions follow 
the New Hampshire example of setting up a paper account against which to meas- 
ure the employer’s own benefit experience. But they provide that every employer 
must always pay a minimum rate of at least .9%. More significant is the following 
proviso: 

“No employer’s rate for the period of twelve months commencing January 1 of any 
calendar year shall be less than 2.7% [the standard rate] unless the total assets of the 
fund . . . exceed the total benefits paid from the fund within the last preceding calendar 


year and no employer’s rate shall be less than 1.8% unless such assets at such time were 
at least twice the total benefits paid from the fund within the last preceding year.”27 


This provision documents and foreshadows the fact that under a pool plan merit 


rating will tend to be sacrificed to the necessities of the pool. Such provisions may 
well render illusory the incentive to employers claimed for merit-rating plans. 


To sum up very briefly the contents of this paper: Unemployment compensation 
worthy of a place in a constructive security program must have a twofold purpose. 
The employer reserve type of compensation law seems better adapted to serve that 
purpose than any form of pool, and its special difficulties appear neither excessive 
not insuperable. No other form of merit rating will prove equally effective. 


* See N. H. Laws 1935, ¢. 99, §7; Cal. Stat. 1935, c. 352, §39. 
See Soc. Sec. Bd., Draft Pooled Fund Bill, §7 (c) (3). 
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STATE POOL PLANS AND MERIT RATING 


I. M. Rusinow* 


With the end of 1935 the movement for so-called social security (more accurately, 
either “economic security” or “social insurance”), and particularly for unemployment 
insurance, has definitely entered a new phase. Though some talk continues about 
the demoralizing influences of the dole and great American principles of individual 
responsibility, on the whole the emotional battle for some form of unemployment 
insurance has been won. The Federal Act, however, has not established one final 
scheme of legislation, and in the immediate future the questions of ways and means 
of legislative procedure, of costs, etc., rather than appeals on the ground of need, 
must, therefore, come to the surface. 

In this symposium the specific topic assigned to the writer is one concerning the 
basic organization of the unemployment insurance apparatus. He is to deal with 
the advantages of so-called “state-wide pools” as against other forms of organization: 
employer reserves, independent plans, guaranteed employment plans, etc. He is also 
asked to deal with the seemingly complicated and confusing problem of merit rating. 
There is, as will be shown presently, a logical inter-relationship between state pools 
and merit rating. But the joint handling of those two technical problems is also 
justified by the fact that both deal with proposed deviations of the American unem- 
ployment insurance plan from accepted European standards." 

It is no criticism of the American movement for unemployment insurance to 
admit that the stimulus has largely come from European experience and that 
naturally all American writings and suggestions have been strongly influenced by 
the existing European legislation and its results in so far as they are known to 
American students. On the other hand, it should be equally obvious that the United 


* A.B., 1895, Columbia University; M.D., 1898, New York University; Ph.D., 1914, Columbia Univer- 
sity. Secretary, B'nai B’rith, since 1929. Previously director of various social welfare organizations; chief 
statistician, Ocean Accident & Guarantee Corporation; and economic expert to the United States Depart- 
ments of Agriculture and of Commerce and Labor. Member of the Ohio Commission on Unemployment 
Insurance, 1932; President, Casualty Actuarial Society, 1914-1916. Author of numerous works on eco- 
nomic problems and social insurance, including The Quest for Security (1934). Contributor to periodicals 
on sociological, economic, financial, and political topics. 

*For a general description of European systems of unemployment insurance, see ARMSTRONG, INSURING 
THE EssENTIALS (1932) 462-552; EpsreIn, INsEcurtry: A CHALLENGE TO AMERICA (1933) 303-3983 
Rusinow, THE Quest For SEcurITy (1934) 303-458. For more detailed studies of the two most important 
European systems, see Gitson, UNEMPLOYMENT INSURANCE IN GREAT BRITAIN (1931); CarROLL, UNEM- 
PLOYMENT INSURANCE IN GERMANY (1929). 
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States is not obliged to follow blindly the previous experience of any country. 
Because of the existence of that experience and the lessons it may convey, efforts to 
modify either the basic principles or the technical details so as to avoid some of the 
pitfalls into which England or Germany or other countries have fallen, are perfectly 
legitimate. A new proposal must not be discarded merely because it is new. 


I 


At this time, the principal issue, in so far as technical organization of the in- 
surance mechanism is concerned, lies between the so-called Wisconsin? and Ohio*® 
plans, or the plans of individual employer reserves and state-wide insurance funds 
or pools. While the present study cannot detail the history of the two plans and 
the conflict between them, it may be noted that the Wisconsin plan had considerable 
advantage in time over the state pool plans, an advantage of perhaps ten years of 
discussion in Wisconsin. It had, in addition, the very great influence of such weighty 
names as those of Professor John R. Commons, Professor Paul Raushenbush, and 
Miss Elizabeth Brandeis,* the backing of the La Follette dynasty and Wisconsin’s 
general reputation as a leader in progressive legislation; it had the additional in- 
fluence throughout the country of Professor Commons’ many students of law and 
labor problems.® Last but not least, the plan was the first to become law early in 
1932, a factor inevitably influential in many state legislatures where imitation still 
remains of great importance in legislation. Thus the Wisconsin plan of employer 
reserves promised or threatened to become in fact what was claimed for it by the 
American Association for Labor Legislation, namely, the American type of unem- 
ployment insurance. 

It is therefore extremely significant that a very sudden change of attitude took 
place practically following the report by the Ohio Commission on Unemployment 
Insurance in 1932. In 1933 unemployment insurance bills flooded almost all the 
state legislatures, but the bills were fairly equally divided between the two plans. 
Among the experts under the President’s Committee on Economic Security, the 
influence of Wisconsin was entirely out of proportion to that state’s industrial im- 
portance, but, nevertheless, at one time in the legislative history of the Federal Act, 
the state pool threatened to become the only permissible form of organization. In 
the final text, largely, it is reported, through the influence of Senator La Follette, both 


*See Hoar, UNEMPLOYMENT INSURANCE IN WISCONSIN (1932), containing the text of the original act 
with a few comments, also a few plans of voluntary reserves, and the majority and minority reports of the 
legislative commissions considering this measure; Ewinc, Jos INsuRANCE (1933), containing very valuable 
material on the legislative history of the Wisconsin Act. 

*Rubinow, Stabilization Versus Insurance (1931) 5 SoctaL Service Rev. 199-213; Rubinow, The 
Movement Towards Unemployment Insurance in Ohio (1933) 7 Soctat Service Rev. 186-224; Rubinow, 
The Ohio Versus the Wisconsin Plan—Conflict or Compromise, Socta SECURITY IN THE UNITED STATEs, 
1934 (7th Nat. Conf., Am. Ass’n for Social Security, 1934) 123-139. 

“See Groves, Unemployment Insurance in Wisconsin (1933) 23 AM. Las. Lec. Rev. 123. 

5 Among these is the group headed by Dr. John B. Andrews of the American Association for Labor 
Legislation. The Association’s proposal may be found in An American Plan for Unemployment Reserve 
Funds (1933) 23 AM. Las. Lec. REv. 79. 
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plans and also other forms were given equal permissive standing. Yet of the ten acts 
already adopted,®* all but three give preference to the state pool plan, though in some 
cases certain concessions are made to what is loosely described as the Wisconsin 
principle. Only three states may be said to have decided to adhere to the employer 
reserve scheme in its original form. 

When the situation is thus summarized, one may be inclined to assume that the 
controversy has practically ended, that the struggle for the state pool principle has 
been won, at least on the plane of basic theory. However, there is reason to believe 
that the situation is no longer a conflict merely of two ideas to be decided on their 
merits. Evidence is not lacking that employers’ interests are gradually beginning to 
shift again towards the Wisconsin point of view. This shifting is not so much to be 
ascribed to the victory of the Wisconsin theory over the Ohio theory but to the fact 
that, as will be explained more fully presently, the question of costs or rates is in- 
volved; and if American industry, rightly or wrongly, should decide that the 
Wisconsin plan is the cheaper of the two, the conflict may be reopened in all its fury 
this year and next in all the remaining thirty-nine legislatures. 


II 


As the case for the employer reserve plan is to be stated elsewhere in this sym- 
posium,” it might appear sufficient here merely to present the positive arguments in 
favor of the state pool; and yet this would be a rather difficult task unless embodied 
in this article is a critical review of what the writer would describe as the errors of the 
Wisconsin approach. 

The prima facie case for the state pool is almost an ironclad and unassailable one. 
We are dealing with the proposal for insurance of a large number of individuals 
against the possible hazard of unemployment. Obviously in any insurance scheme 
the larger the exposure the nearer may one come to an appraisal of the average risk, 
if any appraisal be possible. If the work can be done by one fund, why have two 
or more? As we are not dealing here with a branch of the commercial insurance 
business, there can be no discussion of the right of competition, competitive profits, 
etc. The economy of a united insurance mechanism must be obvious. It is stated 
that an insurance fund, like every other business undertaking, may become so large 
as to be unwieldy. That might serve (and has been used) as an argument against 
one indivisible national fund, but so long as we must have at least forty-eight state 
funds, the danger of excessive size is obviously dispensed with. 


® The following laws have thus far been enacted: Alabama, Laws 1935, Sen. B. No. 3953; Califorma, 
Stat. 1935, c. 3523; District of Columbia, Public, No. 386, 74th Cong., 1st Sess. (1935); Massachusetts. Gen. 
Laws, c. 151A (Laws 1935, ¢. 479); New Hampshire, Laws 1935, ¢. 99, as amended by c. 142; New York, 
N. Y. Consol. Laws, art. 18, c. 31, §§500-531 (Laws 1935, c. 468); Oregon, Laws 1935, Spec. Sess., H. B. 
No. 71; Utah, Laws 1935, c. 38; Washington, Laws 1935, c. 145; Wisconsin, Wis. Stat. (1933) ¢. 108, as 
amended by Laws 1935, ¢. 192, 272, 446. A brief enabling act was passed by North Carolina, Laws 1935, 
¢. 492, but no system has been set up thereunder. 

"See Brandeis, The Employer Reserve Type of aniaghagenane Compensation Law, supra, p. 54. 
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Additional support for state-wide pools may readily be found in the experience 
of all the European countries. It will suffice here to refer briefly to that in Great 
Britain and Germany. The original British Act of 1911° was limited to a small 
number of extra-hazardous industries. Since the first considerable extension of 
that Act in 1920, the problem of special treatment of individual employers has been 
discussed until practically this day. Under certain conditions the Act of 1920 per- 
mitted industries to “contract out” of the state scheme and organize approved plans 
of their own. Under this provision only two industries!® (but not individual em- 
ployers), namely, commercial insurance and banking, had contracted out and re- 
mained the exceptions to the national scheme. But the crisis in 1921 frightened both 
the government and most industries against the uncertainties of this privilege, and 
it was withdrawn by the Act of 1921.17 

In the considerable discussion during the ’20’s of the advantages of unemploy- 
ment insurance “by industry,”1* no little confusion remained as to the exact meaning 
of that term, whether it meant insurance according to industry but within the general 
scheme, or insurance to be carried on through separate industries. Many British 
students and some American investigators advocated that the well-organized indus- 
tries with low unemployment rates be allowed to organize schemes of their own, and 
profit to that extent by the lower premium rates.’* It is very significant that in these 
British discussions, some five or ten years ago, the division of opinion was not unlike 
that found in this country in more recent years; the economists arguing somewhat 
theoretically in favor of such measures, while practical actuaries, as for instance 
Actuary Watson, responsible for the British unemployment insurance rates, objected 
strenuously" that, since the rate of contributions had been computed without this 
method of preferences, privileges and contracting out, those exemptions would upset 
the whole actuarial structure.’® The only significant difference between the British 
and American discussions is that such organizations as the Association of British 
Chambers of Commerce, the National Confederation of Employers’ Organizations, 
and the National Union of Manufacturers—names reminiscent of the corresponding 
American bodies—favored the existing system of general spread of risks. 

®Sce GILSON, op. cit. supra note I, at 41. 

° Id. at 8. 

7d. at 81-84. 

"Id. at 80. 

2 See CoHEN, INSURANCE BY INDUSTRY EXAMINED (1923). 

* Thus, the economist, Henry Lesser, urged such a scheme both to relate rates more equitably to 
hazards and to stimulate greater interest in stabilization. See Lesser, UNEMPLOYMENT INSURANCE BY INDUS- 
TRIES (1923) 5-7. The American economist, Felix Morley, in making the same plea, urged lower rates for 


the more stable industries and higher rates for the less stable. Mortey, UNEMPLOYMENT RELIEF IN GREAT 
Britain (1924) xi. The great English economist, Pigou, advocated a low basic uniform rate for all 


industries with an added rate for the less stable but placed his emphasis on rate differentiation rather than 
on insurance organization. Picou, InpusrR1AL FLucTuations (1927) 343-345. 


™% See GILSON, op. cit. supra note 1, at 356. 
* Another opponent was the well-known student of social insurance in Great Britain, Professor Joseph 


L. Cohen, who argued that schemes of insurance by industry would destroy the fundamental principle of 
insurance, namely, the pooling of good and bad risks. Id. at 57. 
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Very similar to that has been the attitude towards the problem in Germany. 
Professor Mollie Ray Carroll sums up the attitude there as follows:1® 





“Germany is of the opinion that gradation of contributions according to risk of industry 
produces negligible results in controlling unemployment. It is admitted that such a policy 
might help to regularize certain types of seasonal unemployment or stimulate employers 
to discover and practice schemes for stabilization within their own establishments. Gains 
in one plant, however, are thought to be largely at the expense of increased fluctuations in 
employment in other establishments as long as the problems of trade fluctuations remain 
unsolved. The attempt to grade contributions in order to induce the employer to eliminate 
or reduce unemployment is thought to result from a fallacious analogy between unem- 
ployment and industrial accidents.” 


Accordingly, the German unemployment insurance fund remained undivided. 
Theoretically reductions and rate adjustments were allowed dy districts and not by 
industries or individual employers. But even the district differentiation had never 
to any extent been carried through. 

Thus the two basic motives or defenses of the scheme of employer reserves, 
namely the expectation of stabilizing influence upon industry and possibilities of 
more equitable rate adjustment, were not discovered in Wisconsin. They have been 
under consideration abroad for some fifteen years, and, while a considerable amount 
of lip service was given to both principles, practical considerations prevented any 
extensive application. The interesting contribution Wisconsin has made to the 
theory of unemployment insurance may be somewhat facetiously stated as the pro- 
posal to abolish the insurance principle altogether, to substitute the term “unemploy- 
ment compensation,” and to go even further in emphasizing the possible stabilizing 
influences as presenting the real purpose rather than “mere relief of the unemployed.” 

The philosophical basis of the Wisconsin plan, therefore, raises a number of 
fundamental problems: Is there a necessary antagonism between prevention through 
stabilization and insurance?!” If such there be, are the two objectives mutually 
exclusive or is compromise possible? Even admitting the essential conflict between 
these objectives, what is the justification for putting prevention ahead of compensa- 
tion, particularly since the preventive effect must necessarily as yet be hypothetical 
and not tested by experience? To what extent does the possibility of some preven- 
tion meet the problem of residual workmen whose unemployment wasn’t and 
couldn’t be prevented? Even assuming the greater desirability of prevention, is the 
theory justified that prevention is entirely up to the industry or individual employer? 
How far justified is the basic theory of the preceding argument, namely, that re- 
sponsibility for the employee may be placed at the individual employer’s door? 

Even assuming the responsibility of the employer and his ability at least partially 
to stabilize industry and reduce unemployment, what evidence is there that the 


1° CARROLL, Op. cit. supra note 1, at 83. 
™ Rubinow, Stabilization Versus Insurance, supra note 3. See also Chapter 44, “Insurance as Pre- 
vention” in Rusinow, THE Quest For SEcurRITY (1934) 568-580. 
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Wisconsin plan will prove a sufficient incentive to accomplish such results? Finally, 
if manipulation of the premium, or what is technically known in insurance practice 
as a specific rate structure, may prove to be such necessary inducement, is it inevitably 
tied up with the Wisconsin employer reserve plan? 

Even before these questions can be fully answered, it would seem quite clear that 
at best we are dealing with a very abstract, theoretical approach to a very practical 
problem, and one cannot help wondering to what extent the unemployed wage 
worker, whose interests may be sacrificed to theory, would agree to the justice of 
such a situation.1® 

For what, after all, is the fundamental difference between the two plans? The 
state pool offers at least as much assurance as can be offered within the total income 
of the fund without making it an unlimited responsibility of the state, which is the 
insurance carrier. The more a fund is subdivided, the weaker does the degree of 
guaranty become. An industry fund would necessarily be less guaranteed than a 
state fund. A corporation employing thousands of people with an individual reserve 
fund would stand in the nature of an insurer to them. But obviously when this 
principle of individual reserves is logically carried through to the smallest individual 
employer, the insurance principle is destroyed altogether. Credit is due the Wisconsin 
protagonists, therefore, for avoiding the word “insurance” and speaking of “reserves” 
instead. But reserves for what? Reserves are an aspect of an insurance mechanism. 
Reserves are intended to protect an insurance contract. But individual reserves of 
small employers carrying no liability over the amount in the reserve not only are 
not insurance; they are not even compensation. Every promise is a promise “if and 
when,” and, in the very nature of things, these promises will remain unfulfilled in a 
great many cases. 

Until the Federal Act had passed, one was justified in discussing the Wisconsin 
plan on the basis of the Wisconsin Act only. Naturally this would not be fair under 
the Federal Act. The plan may remain though individual terms vary. Its fun- 
damentals are: (1) The entire denial of the method of insurance (in the Wisconsin 
Act re-insurance by the employer is prohibited).’° (2) The employer is responsible 
for his legal rate of contribution, and he pays it into his individual account. (3) Out 
of that account benefits will be paid so long as that account makes it possible. (4) If 
contributions exceed payments and a reserve accumulates to a certain amount, the 
contribution rate may be reduced and eventually discontinued altogether. 

What are the specific provisions for minimum reserves under the federal and 
present state acts? ‘To answer this question one must remember that the Federal 
Act does not establish but merely permits the separate reserve plan by allowing 
certain additional credits against the federal payroll tax. Section gto (a) (3) of the 
Federal Act reads: 


* Rubinow, The Ohio Versus Wisconsin Plan: Conflict or Compromise, supra note 3. 
® Wis. Stat. (1935) §105.15 (3). 
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“Such lower rate, with respect to contributions to a separate reserve account, is per- 
mitted only when (A) compensation has been payable from such account throughout the 
preceding calendar year, and (B) such account amounts to not less than five times the 
largest amount of compensation paid from such account within any one of the three 
preceding calendar years, and (C) such account amounts to not less than 7/4 per centum 
of the total wages payable by him (plus the total wages payable by any other employers 
who may be contributing to such account) with respect to employment in such State in 
the preceding calendar year.” 


It is unnecessary to stop now to analyze and interpret this very confused language 
which, unfortunately, is characteristic of all of the Federal Social Security Act. The 
essential provision is that the account must not be less than 714% of the annual 
payroll before any reductions may be credited under the Federal Act. Obviously 
this has become the standard for state legislation, even though there are several 
important variations.2° Whether such variations will always hold is still somewhat 
uncertain, because the state acts do require the Social Security Board’s approval 
before the rebate provisions go into affect. The 714% provision may, therefore, be 
taken as a typical and normal one. Wisconsin, with a much milder provision for 
minimum reserves in its original act, has already made the necessary adjustments. 
The problem to consider now is how effectively this minimum reserve can guarantee 
that benefits will be paid at least in the majority of cases, and, secondly, with this 
requirement facing the employer, how much of an incentive remains for efforts 
toward stabilization. 

A bit of arithmetical computation will answer both these questions. With a 
reserve at 714% of the payroll and the annual contribution limited to 3% (after 
1939) it must take two and one-half years of accumulation, without a single benefit 
payment, before the minimum reserve will be reached. Naturally such plants will 
be the exceptional ones which show absolutely no reduction in force and no dis- 
charges of employees for two and one-half years. The ordinary misadventures of 
normal business life will further delay the “happy day” when a reduction, and 
eventually discontinuance, of the tax may be achieved. To what extent the pos- 
sibility of reducing the payroll tax in the indefinite future from 3% to 2% and 1% 
and eventually abolishing it altogether—to what extent that will actually prove an 
inducement, is a problem in industrial psychology not easily answered. What it 
obviously will do is to offer a fairly definite promise of a reduced rate, not to the 
good and efficient employer but to the industry which normally has a low unemploy- 
ment risk. Assuming on the basis of British experience that the banking business is 
such, the bankérs may look forward to accumulating that necessary reserve within 
two or three years, and then being relieved of further payments, at least for many 
years, not because they are good and efficient bankers, careful of the interests of 
their staff, but merely because they are bankers. In other words, the inducement 
for purposes of stabilization is rapidly converted into a classification differential, no 


* Three states have a straightforward Wisconsin employer reserve plan: Oregon, Utah, Wisconsin. 
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more, no less. On the other hand, what is the effect upon the promised benefit or 
compensation? Again, a little arithmetic will help. 

The standard benefit, though not provided for in the Federal Act, apparently 
will be 50% of the wages with certain limitations. A weeks’ wages roughly are 2% 
of the annual payroll. The weekly benefit, therefore, is 1% of that payroll. A 
7%, reserve, when achieved, guarantees a payment of benefits for 7% weeks even 
in case of a total shut-down of the plant—a contingency not to be too frequently 
encountered. Therefore, in such plants where reserves have accumulated—either 
stabilized plants or plants in stable industries—the security would be fair. But, of 
course, those are exactly the companies in which the hazard of unemployment is 
lowest. What about the other branches of industry, those in which the normal rate 
of contribution may soon prove insufficient and very small, if any, reserves will 
accumulate? In such industries, particularly in the smaller plants, the promise of 
compensation will become a snare and a delusion.?* In fact, in so far as employer 
reserve plan provides no increase of the premium rate over the normal 3%, provides 
for isolation of the reserves and their accumulation in the more stabilized industries, 
and for eventual shaving of the premium downwards in the best of plants, it follows 
inevitably that the premium rate must prove insufficient for the more hazardous 
undertakings. 

The conclusion is inevitable. The very hypothetical and theoretical and prob- 
lematical stabilizing influence in such plants and industries which in the very nature 
of things need it least, is to be purchased at a price of destroying all elements of 
assurance in the promised unemployment compensation scheme. 

In this conflict, as yet often unrecognized by the interested parties, between the 
interests of the unemployed wage worker clamoring for his compensation and of 
industry as a whole requiring stabilization, there might at least be found the elements 
of a real social conflict. But actually the situation is even more unfavorable to the 
Wisconsin plan than the above contrast would indicate. Too much has to be acceded 
to the theory to leave anything to the reality of the stabilizing influence. It must be 
assumed that it is the employer who is responsible for unemployment; that in his 
effort lies the primary hope for reducing unemployment; that in face of the obvious 
advantages of stabilized plant or industry and the losses of irregular plant operation, 
the employer is not wise enough to realize those advantages unless given a special 
inducement; and that the possibility of a future saving of 1% or 2% on the payroll 
may prove the one strong inducement necessary. 

It is, to be quite frank, a little’ difficult to consider these arguments seriously 


“What really disturbs me is the danger that after the National Government makes the 3% of 
payrolls available, the individual States will put through measures that will give thousands of working 
people a false sense of security, which will later turn out to be a glorified form of organized cruelty when 
the steady workman finds the funds collected have been frittered away.” Mathewson, The Need of Assur- 
ance in Unemployment Insurance, SoctaL SECURITY IN THE UNITED STATES, 1935, 156, 157. 
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from a point of view of practical business accounting,?* but.the unique aspect of this 
controversy, which differentiates the American discussions from the European ones, 
is not so much in the opinions of academic students of economics, for even among 
them obviously considerable difference of opinion prevails,?* as in the growing en- 
thusiasm of business groups for the employer reserve plan against state pools. The 
explanation of this must be looked for elsewhere than in the employer’s sudden 
faith that, given the incentive, he and he alone can stabilize industry and abolish or 
reduce unemployment. Perhaps unconsciously two entirely different motives came 
into play, and the situation cannot be understood unless these motives are brought 
to the surface. 

First was the very forcible popularization of the doctrine that unemployment 
was an uninsurable risk, that it couldn’t be made actuarially sound, and that, there- 
fore, every element of guaranty or insurance should be deliberately taken out, and 
merely a savings fund provided which might pay very limited benefits so long as 
there was money to pay. That, of course, made the problem extremely simple, at 
least technically.?* 

The second point is perhaps of even greater importance. With a confusion of 
thought arising out of lack of familiarity with the whole subject—a lack of familiarity 
for which, of course, American industry and American economics must share re- 
sponsibility—many arguments were made about the incentive and prospective reward 
to the good employer, when what was really meant was the dangling of a hope of a 
substantial reduction in premium rates to certain already stabilized industries. The 
latter was quite certain, and the bird in hand was preferred to two in the bush. 
All this was logically connected with the American system of placing the entire cost 
upon industry, with only a few states suggesting an employee’s contribution and 
nobody seriously fighting for a contribution from the state. With the entire cost 
thus placed at the door of the employer, presenting an immediate load upon the 
payroll and production expense, his anxiety to reduce the load was quite easily 
understood. 

"Their defenders are found chiefly among teachers of economics, and even one of these, Professor 
Sumner H. Schlichter of Harvard, has voiced the view that industry reserves should be supplemented by 
a national pool. ScHLicHTER, Towarp Srasitity (1934) 179. And Professor R. S. Meriam of Harvard 
asserts that the claim that employers could do away with unemployment if they would seem “to them as 
baseless as accusing the butcher, the baker, and the grocer of responsibility for undernourishment.” 
Meriam, Unemployment Reserves: Some Questions of Principle (1933) 47 QuaRTERLY J. oF Econ. 312, 322. 

8 Thus, for instance, Professor Paul H. Douglas, SranpARDs OF UNEMPLOYMENT INSURANCE (1933) 
166-168, is definitely opposed to the plan; Professors Alvin H. Hansen and Merrill G. Murray, A New 
Pian FoR UNEMPLOYMENT RESERVES (1933) 27, approved of the reserve plan; but both these authors 
together with Russell A. Stevenson and Bryce M. Stewart, in their collective work, A ProGRAM For UNEM- 
PLOYMENT INSURANCE AND RELIEF IN THE UNITED StaTEs (1934), referring to the earlier work, frankly 
state, at p. iv: “Hansen and Murray in their previous volume presented a plan providing for both company 
and industry funds. Criticism and discussion of their suggested program and further study have caused 


them to go over to the second school of thought. The provisions for reserves by individual companies is 
abandoned in the present plan and a wider pooling of funds advocated.” 

™* Even so careful a student as Professor C. A. Kulp of the University of Pennsylvania joined the 
camp of employer reserve advocates on this ground. Kulp, The Purchase of Security Through Unemploy- 


ment Compensation (1934) 23 Am. Las. Lec. Rev. 23. 








74 Law anp ConTEMPORARY PROBLEMS 


Thus the controversy between the Wisconsin and the Ohio plans, is not as simple 
as it might appear. It involves at least the following consideration. Is unemploy- 
ment an insurable risk? Is an actuarially sound system possible and just exactly 
what do we mean by that? What is and should be the immediate distribution of 
the cost of unemployment insurance upon the various parties concerned, and to what 
extent does the direct distribution of the cost correspond with the final incidence due 
to the process of shifting? Is a flat, uniform rate an inevitable aspect of a state-wide 
insurance scheme, or may there not be another method of achieving rate differentia- 
tion without sacrificing the interests of the wage worker? It is in these problems 
that really lies the fundamental issue of state pools against employer reserves. 


Ill 


The logical connection between an employer reserve plan and the question of 
insurability of unemployment is obvious. If unemployment insurance is impossible, 
some substitute plan without any insurance features becomes inevitable. It is 
curious that the argument had never arisen in that particular form in any one of 
the European countries. With much less experience to back them in 1911 than we 
have in 1935, Great Britain, nevertheless, assumed that unemployment is insurable 
and proceeded with its first experiment. The argument as to uninsurability of 
unemployment, or at least of the impossibility of an actuarially sound system, came— 
oddly enough—from the very sanctum sanctorum of actuarial science and practice— 
the head office of the largest insurance company in the United States, if not in the 
entire world. This argument was precipitated in the fall of 1932 by the appearance 
of a series of pamphlets emanating from that company and written by its chief 
officers. They were all variations of the same theme: is unemployment insurable, 
is unemployment insurance feasible, etc.?5 

Even though the writer of these lines, in his official capacity as both member of, 
and actuary to, the Ohio Unemployment Insurance Commission, took a very definite 
attitude in opposition to these actuarial skeptics, it is nevertheless only fair to point 
out that in this respect he occupied a position of a somewhat splendid isolation. The 
insurance company’s pamphlets were rapidly picked up by all of the insurance press 
as well as the general press, chambers of commerce, manufacturers’ associations, etc. 
To a questionnaire sent out at this time by the Ohio Chamber of Commerce*® to 


* Leroy A. Lincoln, Vice President, Metropolitan Life Ins. Co., Practicability of Unemployment Insur- 
ance (1932); Frederick H. Ecker, President, Metropolitan Life Ins. Co., Is Unemployment Insurable? 
(1932); James D. Craig, Actuary, Metropolitan Life Ins. Co., Is Unemployment Insurance Feasible and 
Practicable? (1932). 

* The Chamber questioned the writer’s right to speak for American actuaries. See, for instance, the 
publication of its Committee on Stabilization and Unemployment: Critical Analysis of the Report of the 
Ohio Commission on Unemployment Insurance (1932). In the preface to Unemployment Benefits and 
Insurance, published by the National Industrial Conference Board in 1931, Magnus W. Alexander, Presi- 
dent of the Board, said: “Perhaps the most important conclusion to which this study has led is the thesis 
that unemployment is largely uninsurable. The risk of unemployment taken as a whole is not measurable, 
calculable or predictable.” 

The study indicates the significant fact that while the Wisconsin Plan was the major threat of a 
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the 110 American and Canadian fellows and associates of the three main actuarial 
societies in the United States came rather startling results. Only two stated that a 
plan for general employment insurance could meet “standards of actuarial soundness” 
and denied that the problem was “inherently not one subject to actuarial appraisal.” 
These two were identified in the report as the writer and “a consultant actuary.” 
Yet a note accompanying the report is illuminating: “In 56 instances, actuaries stated 
that they were not by experience prepared to answer the questions.” Taken by sur- 
prise, so far as technical study was concerned, the actuaries chose the safer path. 
However, the elasticity in the definition of “actuarial unsoundness” may absolve 
them from suspicion of dishonesty. Even workmen’s compensation insurance after 
25 years is still in a sense “actuarially unsound,” since rates require and receive 
almost annual adjustment. 

A third question inquired how long experience data would have to be accu- 
mulated to make an actuarial appraisal possible. The same two unregenerate sinners 
thought enough data already existed; 36 out of 73 responding thought enough could 
never be obtained, while the others specified periods ranging from 7 to 100 years. 
In the light of this pessimism, one may point out, without malice, that although 
neither of the non-conformists served as actuarial expert in the framing of the 
Federal Act, the possibility of unemployment insurance was conceded in its very 
adoption. Nor is there any record of any actuary engaged by the various state 
commissions, investigating or executive, or by the large business associations as 
consultants, refusing to apply his knowledge and training to the solution of this 
“inherently” insoluble problem. 

For after all, what is really meant by the phrase “an actuarially sound” insurance 
plan? In every branch of insurance, in every group of contingencies which that 
branch undertakes to deal with, there is found a variety of factors controlling the 
degree of hazard. Nor is there ever any accurate measure of complete hazard avail- 
able in advance of the insurance experience. An “actuarially sound” life insurance 
plan does not automatically guarantee the solvency of a life insurance company. The 
same is true of all other branches. Such other factors as underwriting judgment 
are involved and above all a capital and a surplus is required as an additional 
guaranty to the policy holders. 

When is an insurance plan “actuarially sound”? Is it only when the premiums 
accurately measure the hazard in advance so that there is neither a deficit nor 
surplus? An unexpected surplus endangers no one. The danger of absence of 
actuarial soundness lies only in the possibility of an insurance company’s bankruptcy 
because of excess of losses and expenses over premium. No actuary and no actuarial 
system can offer a guaranty against that. For that reason constant vigilance is 
required over private insurance carriers. 


possible unemployment insurance system, organized employers were against it and were very skeptical 
about the possibilities of stabilization. 
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The moment unemployment insurance legislation has definitely provided, on one 
hand fixed premium rates, on the other hand fixed benefit scales, and then absolved 
the carrier, the state, from any residual responsibility beyond the fund itself, it has 
introduced factors of actuarial uncertainty which nothing can eliminate unless one 
of those three conditions is broken: somewhere there must be authority to adjust 
rates; second, to reduce benefit scales; or, third, to impose on the state some residual 
financial liability. As a temporary measure the right to borrow money can be 
granted. It is because these elementary principles of the insurance theory and 
practice were not understood or deliberately disregarded that the problem of actuarial 
soundness was made such an issue and, as an escape from it, came the Wisconsin 
plan. 

It is not charged that that was the consideration in the minds of Professors 
Commons or Groves or Miss Brandeis. It is, however, asserted that the business 
interests were very clearly aware of the situation. They have continued to develop 
their enthusiasm for the employer reserve plan because it at once promises reduced 
rates to the fortunate or successful employer and assures the unfortunate or unsuc- 
cessful employer against excessive costs. In fact, the entire argument for that system 
as against the state pool and against the application of the insurance principle because 
of its assumed demoralizing effect upon the employer’s care and caution—that argu- 
ment might retain some logical force if with it went an unlimited responsibility 
upon the employer to the unemployed workman for the specified amount of unem- 
ployment in accordance with a fixed scale. The suggestion for such unlimited 
liability may sound very extreme, radical, and revolutionary, until one realizes that 
that is exactly the principle underlying workmen’s compensation. A scale of benefits 
is fixed, the premium rate is unlimited. The incentive to the employer for saving 
through safety remains, but he is also given an opportunity of reinsurance. When 
so much is made by the Wisconsin group of the analogy between unemployment 
insurance and compensation—an analogy growing rather tenuous at times—it is 
significant that that analogy is never carried through in defense of interests of the 
employee as against those of the employer. 


IV 


So much for the problem of actuarial soundness, the insurability of the employer’s 
risk and its bearing upon the question of the organization of the insurance fund. 
As our analysis has proceeded, I believe the point of view has been emerging that it 
is the cost as expressed in the premium rate and not the possible stabilizing influence 
of premium rate that really matters, and that it is because of the prevailing American 
system of placing the entire cost upon the employer, that this whole question has 
become the crucial one. Perhaps it isn’t very gratifying to find that “How much is 
it going to cost the employer?” is so much more vital an issue than “What is the 
unemployed worker going to get out of it?.” 
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And yet this entire reasoning is based on the assumption that the cost will be 
born by the original party making the original payment, that this first bookkeeping 
cost represents the final incidence, that no shifting whatsoever takes place. If it 
should be found that the final incidence differs considerably from the original dis- 
tribution of cost, the whole case may fall to the ground or require considerable 
theoretical modification. It is, therefore, necessary here to refer to this problem of 
cost. 

The original cost falls either upon one or more of the following three, or possibly 
four, parties: (1) a tax upon the payroll payable by the employer; (2) a tax upon 
the pay envelope payable by the employee; and (3) some contribution, based either 
upon the payroll or pay envelope or in some other way related to the sum total of 
these contributions, which would be payable out of public resources, in this country, 
from the national or state or possibly local treasury, but in any case representing a 
financial burden upon the tax-paying public. Thus we have at least three potential 
sources of revenue and three economic groups to reckon with, the employer, the 
insured employee, and the tax payer. Either of the first two may also be a tax 
payer, of course. If all three sources of revenue are adopted, the largest proportion 
of the American people will be among the bearers of the cost. 

But is the obverse equally true, that any one of the three groups may escape 
sharing the cost merely because it is freed from the direct obligation of making 
contributions? Apparently in the struggle that somewhat naive point of view is 
taken for granted. The employee objects to an employee’s contribution on the 
ground that his wages are too small anyway, that he bears the residual burden of 
unemployment. The employer argues that he cannot afford it. He is in the red 
anyway. When not in frank opposition to the entire plan, he urges an employee’s 
contribution. But this struggle between employer and employee does not exhaust 
all the possibilities of conflict. Sometimes both, but more frequently the employee, 
especially the radical worker, urge placing the entire cost upon the treasury, as, for 
example, in the Lundeen Bill.?" If a contribution from the treasury meets with 
less enthusiasm from the employer, it is only because he quickly recognizes his own 
identity with the larger tax payer. 

All these are more or less theoretical considerations. Actually the Federal Social 
Security Act makes only an employer’s contribution obligatory. Employee con- 
tributions are not excluded and small ones have been adopted by five states. Ap- 
parently for the time being the question of a state or national contribution may be 
omitted from practical consideration. But does this superficial analysis exhaust the 
problem? The problem of shifting and incidence of compulsory charges is one of 
considerable complexity in the field of economics, especially as to taxation; and if 
social insurance charges be included in taxation (not necessarily an accurate assump- 
tion) comparatively little has as yet been done by economists either in the theoretical 


"H.R. 2827, 74th Cong., 1st Sess. (1935). Other examples are the Townsend Plan and the position 
taken by Mr. Abraham Epstein of the American Association for Social Security. See note 29, infra. 











78 Law anp ConTEMPORARY PROBLEMS 


or inductive study of these processes. But in current discussion of the problem a 
very curious psychological attitude may be observed. 

As a defensive attitude each one of the economic groups mentioned argues that 
the primary incidence will necessarily be the final one. The employer, the employee, 
the tax payer, all say: “I can’t afford this additional charge. I can’t afford to bear 
the cost. Let somebody else pay all or at least more.” But when any one of the 
groups is trying to enlist another as its ally, it argues with equal conviction: “You 
are mistaken in assuming that I will pay the charge. I will certainly have to transfer 
it to your shoulders. You are as interested as I am to reduce my burden which 
will eventually become yours.”?* 

What are the possible processes of shifting? The employer threatens to reduce 
the wages. He is even more certain that he will have to unload upon the consumer. 
He further argues that the employee’s contribution eventually will fall back upon 
him. It is only the defenceless tax payer that sees no way of shifting his burden 
upon anyone else, provided income is the basis of taxation. Real property and sales 
taxes may, of course, be shifted to tenants and consumers. But, from every angle, 
it is the consumer who has to pay the bill. This explains, for instance, the very 
forceful opposition of Mr. Abraham Epstein to any system of social insurance, unem- 
ployment or other branches, which does not include a contribution from the public 
treasury.2® The employer’s contribution, that school argues, is merely a sales tax 
disguised. But does a government contribution necessarily meet the objection? It 
may if income be taxed; but supposing, as has now become the standard in many 
mid-western states, it is the sales tax that offers the easiest way of raising revenue 
for relief, old-age pensions, etc.P What advantage is there to the small consumer in 
paying the direct sales tax to the government, as against paying a quasi sales tax—if 
that it be—in increased prices? i 

We have as yet no objective, quantitative test of the actual processes of shifting, 
however obvious the process may be. Discussions of incidence and shifting largely 
remain on the usual level of complex, a priori reasoning. The pragmatic student is 
forced to the conclusion that shiftings probably take place in all possibile directions; 
but their degree is much less important than the definite fact that through them a 
much broader diffusion of the cost is achieved, and the community is thus induced to 
bear the cost of unemployment and other forms of social insurance in a least sensitive 
and objectionable way, with a greater approach to the paying capacity—the only 
reasonable basis of social distribution of costs. 

The importance of this rather prolonged argument to the subject under discussion 


“tt is, therefore, our deliberate and unanimous opinion that a system of unemployment reserves to 
be satisfactory must cover industry generally, that the burden should be borne in such a way that un- 
avoidable cost could be passed on to the public in the price of the product.” Philadelphia Chamber of 
Commerce, Permanent Committee on Unemployment, Unemployment Reserves and Systematic Relief (Feb. 
1932). 

See, for instance, Social Security, publication of the American Association for Social Security, Volume 
10, No. 1 (Jan. 10, 1936); also Epstein, Our Social Insecurity Act (Dec. 1935) 172 HARPERS, 55. 
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is just this: Of all various currents along which these-costs are shifted, the most 
frequent one undoubtedly is that from the various factors of production cost such 
as wages, profits, even interest and rent into the price paid by the consumer. 
Whether the employer will admit it in discussion, he will undoubtedly strive to 
achieve that shifting once confronted with the inevitable charge. What then becomes 
of the argument of penalty for the bad employer and reward and inducement to 
the good? Certainly it falls entirely in its application to an industry as a whole. It 
might still remain as a differential between the efficient stable and inefficient unstable 
employer. In that case the consumer might have to bear the full weight of the 
marginal producer, thereby giving an additional profit to some employers without 
any relief to himself. 

To sum up, at worst the cost of unemployment insurance, taking industry as a 
whole, represents but a minor charge upon the payroll and even a smaller charge 
upon the price of the product. The various processes of shifting and incidence are 
so complex that even an economic Einstein would be unable to follow them through. 
The connection between the insurance cost and the price, while real, may become 
very much attenuated. There are dozens of factors influencing price and the con- 
cept of a just and fair price is metaphysical rather than economic. In a practical 
business world these theoretical considerations can be of no importance to any one 
of the parties concerned. 

Vv 


In the gradual approach to the central theme of this discussion we have seen that 
the organization of the insurance mechanism on an individual employer basis within 
each state fails to afford a sufficient basis of risk distribution, that the preventive and 
stabilizing effects of this plan are unreal, especially in view of the inadequate max- 
imum contribution rate, and that the plan does not operate to apportion its costs 
among different products either accurately or advantageously. 

Remains what? Remains the normal desire or effort to achieve some sort of fair 
proportion between the degree of hazard and the rate of contribution upon industry 
as the hazard-carrying factor. That is all that is left of the theoretical structure back 
of the Wisconsin plan. That is the final purpose of all the so-called merit-rating 
plans and suggestions which the very brief period of discussion of unemployment 
insurance in this country has already brought forth. If there are any sound argu- 
ments in favor of the Wisconsin plan, they all can be met through a system of 
merit rating. 

Contrary to the general impression, the Federal Act does not establish or require 
a merit-rating system or any system of rate differentiation. It merely makes the 
application of such a system possible by somewhat complicated provisions for allow- 
ing rebates of the federal tax under certain conditions. Whether there is to be a 
merit-rating system or not is primarily a problem for the states. The relevant 
paragraphs of the Federal Act follow: 
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“Section 910 (a). A tax payer shall be allowed the additional credit under Section 909 
with respect to his contribution rate under a State law being lower, for any taxable year, 
than that of another employer subject to such law only if the Board finds that under such 
law 

“(1) such lower rate with respect to contributions to a pooled fund is permitted on the 
basis of not less than three years of compensation experience.” 


The first formulation of what has since come to be designated rather inaccurately 
as merit rating may be found in the draft of the Ohio Unemployment Insurance 
Commission’s Bill of 1932 which, in 1933, succeeded in passing through the lower 
house of the Ohio Legislature, the draft of the bill for which the writer of these lines, 
to a very large extent, was responsible. Because of the obvious kinship between that 
original provision and those to be found in all the recent state acts, the language of 
the former may be quoted here in full.?** 


“Section 3,b. Until January 1937, the contributions or premiums regularly payable by 
every employer into the fund shall be an amount equal to two percent per annum of his 
payroll. Thereafter the premium to be paid by each employer shall be determined by the 
classification, rules and rates made and published by the commission; and every employer 
shall thereafter pay at regular intervals fixed by the commission such premiums into the 
fund as may be ascertained to be due from him by applying the rules of the commission; 
provided that the premiums from an employer shall in no case amount to less than one 
percent per annum or more than three and a half percent per annum of such employers 
payroll. 

“c. Classification of employments. For the purpose of establishing the premium to 
be paid by employers on and after January 1, 1937, the Commission shall investigate, 
group and classify employments, industries, and occupations with respect to the degree of 
hazard of unemployment in each, shall determine the risk of unemployment on the basis 
of the unemployment record and the fluctuations in the payroll of each employer and shall 
fix the rate of premium to be paid by each employer on an actuarial rating at the lowest 
possible figures consistent with the maintenance of a solvent insurance fund with rea- 
sonable reserve and surplus but within the limitations of maximum and minimum rates of 
contribution by the employers stipulated in section 3,b. The commission shall have the 
power to apply that form of rating system which in its judgment is best calculated to merit 
or individually rate the risk most equitable to each employer predicated upon the record 
of employment and the fluctuations in payrolls of such employer and to encourage the 
prevention of unemployment; and shall develop fixed and equitable rules controlling same.” 


How great the influence of this formula upon legislation up to date has been, 
the following analysis will indicate. Of the ten acts: Two (Utah and Wisconsin) 
make no mention of the subject of merit rating, apparently depending upon the 
plant reserve plan for their rate adjustments. One (New York) merely provides for 
a study of the subject of rate adjustment by the Commission to be reported to the 
Governor and Legislature with recommendations. Seven (Alabama, California, 
District of Columbia, Massachusetts, New Hampshire, Oregon, Washington) em- 


** Report of Ohio Commission on Unemployment Insurance, 1932, Pt. I, p. 70. 
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body practically all the principles and a good deal of the. language of the original 
Ohio Bill.2° 

Thus the statement seems justified that some provision for merit rating is destined 
to become the part of the rate-making system of unemployment insurance in the 
United States, particularly so long as the present Federal Social Security Act remains 
in force. While the provisions of that Act are rather involved, their intent is fairly 
clear; remembering that the rate foreseen in the Federal Act is 3°% and that the 
employer is entitled to a credit for the contribution actually paid into the state fund 
up to 90% of the tax payable to the Federal Treasury or a maximum allowance of 
2.7% of the payroll, he may still claim a credit up to the amount of 2.7% even though 
he has paid in less than that to the state fund, provided any one else in that state 
had actually paid 2.7% of his payroll or more. The intent is obvious. The employer 
who has earned a lower premium, whether because of advantages of a favorite clas- 
sification or of individual merit rating, shall not be penalized by paying more to 
Uncle Sain because he had paid less to his own state. The conditions under which 
this extra credit is to be allowed, as outlined in Section 910, apparently represent a 
rather painstaking effort to make provisions for both the Ohio and Wisconsin types 
of legislation. It is extremely significant that the usual formula, both in the Federal 
Act and in the state acts, is the requirement of at least three years of compensation 
experience before such classifications or merit-rating schemes can go into effect—the 
standard first suggested by the Ohio Unemployment Insurance Commission.** 


VI 


An appraisal of these proposals for rate classification and merit rating requires a 
very brief consideration of the entire subject from at least two different points of 
view. How far is such rate differentiation economically or socially desirable? And 
second, is an actuarially sound system of merit rating possible? 

Is it desirable, or at least necessary, or even important? Because of all the 
mysterious exact sciences actuarial science has retained the greatest atmosphere of 
mystery, there is a great deal of naive faith which the actuaries, like the augurs of 
old, rather enjoy maintaining among the laity. Or, not to be unfair, perhaps the 
insurance sales organization does that at the expense, and with the mild connivance, 
of the actuaries. It does help sell a life insurance policy to claim that down to the 
very last cent the premium has been scientifically computed by actuaries, that there 


® The language of the provisions dealing with merit rating is practically identical in the Massachusetts 
Act, Mass. Laws 1935, ¢. 479, §§4, 5, and the District of Columbia Act, Public, No. 386, 74th Cong., 1st 
Sess. (1935) §3 (b);,also in the California Act, Cal. Stat. 1935, c. 352, §§39, 42, and that of New Hamp- 
shire, N. H. Laws, c. 99, §§7, 10; and finally in the acts of Alabama, Ala. Laws 1935, Sen. B. No. 395; 
§4 (c), Oregon, Ore. Laws 1935, H. B. No. 71, §16 (d), and Washington, Wash. Laws 1935, ¢. 145, 
§5 (4). Nor are the differences between the language in those three sets of acts of any decisive theoretical 
significance and for limitations of space those differences will not be discussed here. 

* The writer has called attention to the influence of the Ohio Commission of 1932, and its report, upon 
all American thinking as to the actuarial aspects of unemployment insurance, not to claim credit therefor 
but, on the contrary, to admit very frankly all the difficulties which this plan of merit rating may entail, 
without any desire on his part to avoid his share of responsibility for them. 
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simply cannot be a mistake—yet some companies accumulate surpluses of millions 
and others go to the wall. But how much of a real adjustment is there to the com- 
parative degree of hazard, even in life insurance? ‘There is, of course, according 
toage. But the venturesome salesman who travels by airplane in all kinds of weather 
and the sedentary minister of the gospel, who never ventures out of his study without 
galoshes and umbrella and a sweater and a muffler, pay the same rate. Once insured, 
you may live in the sunny clime of Hollywood or on the storm-beaten shores of 
Lake Michigan, but if you are the same age you pay the same rate. Unfair? Un- 
scientific? Undoubtedly so, but in the final analysis whom does it particularly 
harm? The reason? The extreme technical difficulties of a more scientific rate 
structure. Also perhaps a tradition, which requires in life insurance a very com- 
plicated consideration of every day of your age but allows a disregard of every other 
consideration. 

There isn’t any branch of insurance of which the same criticism might not readily 
be made. In automobile insurance a man may drive his car for 2,000 miles or 50,000 
miles a year. If it is a Chevrolet of 1934 he pays the rate on that machine and that 
is all there is to the rate adjustment, though the actual hazard in one case may be one 
hundred times as large as the other. Once you have received your liability policy, 
the question of your eye-sight, your foresight and your hind sight, your hearing, 
your alcoholic habits, or even your amorous technique has no influence upon the 
policy. Under workmen’s compensation each state has a classification schedule in- 
cluding anywhere from 1,000 to 2,000 different classifications. The exposure on each 
is so small that it would really take 100 years before an average for that particular 
classification in that particular state could be obtained. A comparison of the com- 
puted “pure premium” with the actual schedule rate would amuse the actuaries were 
they not prepared to expect no more. Examples could be multiplied. A fair in- 
surance rate is an abstraction. It is an ideal which is never realized. There is no 
such thing as an abstract and perfect justice. What may be known is the extent to 
which the entire rate structure meets the needs of the total hazard. As to differences 
within the structure, to a large extent they remain matters of judgment, except in so 
far as they may have a pragmatic effect of achieving or preventing results. Why 
place before a new form of insurance strict requirements which even the oldest and 
best-tested forms of insurance could not meet? 

Is rate classification desirable? Of course, if the sense of justice of the community 
requires it. We have been taught to recognize differences of cost of life insurance 
due to the initial age at beginning of insurance, to recognize the hundred-fold 
difference in industrial accident hazard between a clothing shop, with an electric 
needle as the most threatening piece of machinery, and the construction of a sus- 
pension bridge across San Francisco Bay. If these differentiations were suddenly 
abandoned, our sense of justice would be outraged. 

But, on the other hand, used for 25 years to a uniform charge for unemployment 
insurance, the British or the Germans or the Austrians accept it as a matter of course, 
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though occasional grumbling is heard. When insurance bv industry or merit rating 
or classification rates is suggested, even the employers fail to grow very enthusiastic 
or at least the wishes of those who might profit by it are cancelled by the fears of 
those who might lose. And while the essential justice of the claim for some rate 
differentiation need not be denied, the whole question in American discussion has 
been given consideration entirely out of line with its intrinsic importance. Surely 
the comparatively slight differences, as they might affect either profits or price or 
the consumers’ interest, are as naught in comparison with the advantages of some 
form of unemployment insurance. By all means rate classification and merit rating, 
if a practical system can be devised, but under no circumstances should it become 
a conditio sine qua non. 

What is the real explanation of the failure to develop some form of rate classifica- 
tion for unemployment insurance in Europe when workmen’s compensation practice 
has served as a precedent for several decades in every European country? Simply 
that under compensation the employers’ liability for the accepted scale was unlimited. 
Such unlimited liability for unemployment would have frightened the employers into 
panic. It was necessary, therefore, to take the very dangerous step of embodying both 
the rate of contribution and the scale of compensation within the written law, and 
then trust to the Almighty that the algebraic formula would work out. As a matter 
of fact it seldom has. The story of the failure of the formula in English legislation 
is too well known to be repeated here. But with this principle of a strictly limited 
maximum rate once accepted, any discussion of a scientific rate differentiation appears 
somewhat naive. At most the spread in all the state laws is somewhere between 1% 
and 34%,°? as contrasted with a spread from a few cents on $100 of payroll and, 
say, up to $15 which scientific rating would require. If reliable statistics of distribu- 
tion of all industries according to cost of unemployment insurance were obtainable, 
it would probably be found that some 10% or 20% would be between the legal 
minimum and maximum limits and the rest either below the minimum or over the 
maximum. What is the scientific or social value of such a limited degree of rate 
adjustment? It may be valuable only so far as it may serve as an instrumentality for 
stabilization.** The theoretical argument in favor of rate classification and merit 
rating is, therefore, the same as for the employer reserve plan, but it is not subject to 
the same limitations, or not at least to the same degree. It does not place the interests 
of the unemployed worker in jeopardy. 


*2 “Tet us assume that the Commission, would be able to determine actuarially the proper premiums 
to be paid by each class of employers for the maintenance of a solvent insurance fund. The effect of 1% 
to 3%% limitation would be to destroy the merit basis of all rates so determined since there would be no 
classes above 342% and this would require a contribution higher than the proper actuarial rates to which 
those with stable employment would otherwise be entitled. Therefore the actuarial character of every rate 
is entirely destroyed.” Ohio Chamber of Commerce, Committee on Stabilization and Unemployment, 
Critical Analysis of the Report of the Ohio Commission on Unemployment Insurance (1932). 

* “The payroll tax [with merit rating] should become a compelling incentive to employers to work out 
group and industry-wide programs.” Feldman, Application of Merit Rating to Unemployment Insurance, 
SoctaL SECURITY IN THE UNITED STATES, 1935, p. 164, at p. 167, 











84 Law anp ConTEMPORARY PROBLEMS 


But is a system of merit rating possible? Can it be made scientific? Can it be 
made actuarially sound? Again we are dealing with a series of ill-defined terms 
and the definition is necessary before a definite answer can be given. 

To begin with, it must be understood that the expression “merit rating,” first used 
in this connection in the Ohio Bill, includes several forms of rate adjustment not 
all of which properly should be designated as merit rating.** Rate differentiation, 
according to classification of hazard by industry, is one thing; a priori modifications 
of the rate in consideration of certain conditions for better or worse, which may exist 
in individual plants—a method known in fire or compensation insurance as schedule 
rating—is another; a system of rate credits or penalties based upon the actual expe- 
rience of the individual employer—known as experience rating—is again another. 
Only the latter two, schedule and experience rating, carry a certain ethical connota- 
tion which may be included under the formula of merit rating. There may be a 
merit or demerit in running a good or bad plant. There may be merely luck as well 
as merits in having had good or bad experience. But there is no particular “merit” 
in the banking business as against the construction business. 

When can a system of rate differentials be described as scientific? There is no 
absolute but only a relative test in so far as the scheme abandons mere guess work 
or “underwriting judgment,” or the use of rate differentials for business-getting—all 
conceptions borrowed from private competitive insurance. In so far as it seeks to 
utilize objective facts of experience it may be described as becoming scientific. After 
all, insurance is not astronomy. It does not expect to operate with the same certainty 
and accuracy. 

Finally, what are the minimum demands of actuarial soundness? If the demand 
be that each rate by itself prove an absolutely accurate reflection of the degree of 
hazard to be expected, that is an ideal unattained in any of the old branches of 
insurance.*® An insurance scheme is actuarially sound so long as the rate structure 
taken as a whole provides ample but not, knowingly, excessive resources for the 
payment of losses. And even the latter qualification may be waived in a mutual 
insurance system with distribution of the surplus. 

It follows, therefore, that an actuarially sound system may be provided so long as 
it is not expected to be absolutely accurate. But how, then, is this more or less 
scientific rate structure to be prepared? 

It is an extremely interesting situation that those very circles which so strenuously 
denied that unemployment is an insurable risk at all, who denied that even a uni- 
form, fairly accurate, premium rate can be determined, are now blandly demanding 
and legislating for much more difficult schedule of rates according to individual 


See article by Professor Herman Feldman, supra note 33, one of the few writers who clearly 
differentiates between rate differentiation among industries as a whole and merit rating of individual 
employers. He thinks that “the former involves many more complex administrative and economic 
problems than mere merit rating.” Id. at p. 166. 

* Professor Solomon Blum, in his book, Labor Economics, thinks that in regard to unemployment 
insurance merit rating is impossible because of the absence of adequate data. Brum, Lasor Economics 


(1925) 176. 
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hazards. Certainly the actuarial difficulties of the latter are very much greater. It 
may well be that the total amount of unemployment can be insured against while 
the variable degrees of unemployment in a thousand and one different industries may 
remain baffling to the actuary. 

Without attempting here to discuss such methods as have already been suggested 
for determining unemployment insurance rates (primarily the so-called Rubinow 
formula, explained at great length in the Ohio Unemployment Insurance Commis- 
sion’s report), it is enough to point out to the lay reader that any such rate must be 
based upon the assumption of a certain unemployment rate, a proportion between 
the unemployed and employed within a certain territorial unit. At least approxi- 
mately the writer was enabled to do that for the State of Ohio because of an excep- 
tionally complete series of employment data for that state, compared with ap- 
proximate data as to the total available labor force.** The rate obtained on the basis 
of some ten years of experience was approximately 13.59%. How much more difficult 
would be a similar determination for individual industries or plants, even if all the 
necessary data on employment were available for each industry or plant. It is ex- 
tremely difficult, at least in our country with the well-known mobility of labor, to 
determine what the available labor force for that industry is. It may be done, at least 
approximately, for a highly skilled trade or occupation. One might determine what 
percentage of instrument makers or lens grinders are out of work. But the common 
laborer shifts from one plant to another. How can the fluctuations of employment 
of such labor in one plant indicate the degree of unemployment for which it is 
responsible? Imagine for a moment two plants in the same locality, both employing 
a considerable amount of unskilled labor and dovetailing into each other seasonally. 
The result might be a very high rate of labor turnover for both plants with com- 
paratively little unemployment for the two if their experience were pooled together. 
What, then, is the basis of the promise of better rate adjustment to the degree of 
unemployment hazard, as suggested by Ohio and followed by at least seven of the 
states? 

What did the Ohio Commission promise? It promised that within three years: 
(1) the Commission would “classify employments, industries and occupations” from 
the point of view of unemployment hazard; (2) would “determine the risk of unem- 
ployment on the basis of the unemployment record and fluctuations in the payroll 
of each employer”; (3) would “fix the rate of premium to be paid by each employer” 
(presumably employments as well as occupations); and (4), while so doing, would 
yet hold to a minimum of 1% from the employer, even though the actual risk might 
justify a much lower rate, and to a maximum of 344%, even though the actual risk 
might justify a very much higher rate. 

There was obviously no magic in the proposal of three years of experience nor 
any solid basis for the estimate, except that it was more reasonable than the intervals 


*° 2 Report of Ohio Unemployment Insurance Commission, .1932, pp. 206-212, tables IV, V, chart 1. 





86 Law anp CoNTEMPORARY PROBLEMS 


of from seven to 100 years, proposed by other actuaries. It is gratifying, though some- 
what bewildering, to the actuary of the Ohio Commission of 1932, to find that in 
almost all the states with merit-rating provisions, the same three-year period has been 
adopted, following the standards in the Federal Act. Unfortunately there is little 
to support the hypothesis that the adoption of this formula was a result of careful 
research. The man courageous enough to make a guess will usually find ample 
imitators. It is, however, only fair to admit that, from the point of view of any 
reasonable degree of accuracy, a three-year period might suffice for the general average 
level of hazard, but certainly would not furnish statistics on individual industries, 
occupations, trades, and particularly individual plants, large or small. Consider what 
might happen to the rate structure if those three years accidentally were to be three 
fat years rather than lean years. As the average rate is based upon both fat and lean 
years, with the inclusion of at least one serious crisis, the experience of three good 
years might result in rebating the rates on most of the industries, thus cutting very 
heavily into the basis of a reserve to be accumulated for the depression era. The 
reservation made in the Ohio Bill that the actuarial ratings should be “at the lowest 
possible figure consistent with the maintenance of a solvent insurance fund with 
reasonable reserves and surplus,” sounds both scientific and desirable indeed, but I 
fear must remain in the domain of pious wishes. 

Nevertheless, obvious differences between industries may be disclosed, and in so 
far as these confirm popular conceptions of the degree of their regularity or irreg- 
ularity, such experience may be useful. If it is considered necessary—and apparently 
today it is—rate differentiations by industries may be introduced even after the short 
period of three years, always provided that: (1) No high degree of accuracy is 
claimed for them. (2) No effort is made to rebate for the entire difference between 
the original rate and the experience. (3) And finally, rate differentials are not 
granted on a permanent basis but remain subject to changes both upward and down- 
ward, in accordance with the needs of the case. 

Frankly, then, the admission is here made that merit rating, far from soon 
becoming highly accurate, may, if thought necessary, be used as a mechanism of 
reward or punishment and that its effect should be studied primarily from the point 
of view of its effectiveness as a stabilizing factor. Whether the enthusiasm for merit 
rating will continue to sway the American employer as soon as he finds out that it 
necessarily must lead not only to merits but also demerits, not only to rate reductions 
but also rate surcharges, may remain a question, but it is a question that does not 
demand an immediate answer. 

In the final analysis, therefore, the cautious New York provision, merely authoriz- 
ing the Commission to make a report, and the much more precipitate action of the 
other seven states in almost making rate differentials mandatory within three years, 
may not be so very far apart. Just as New York may be induced to establish a 
moderate system of industrial rate differentials, so perhaps the other states may also 
be induced to mitigate the mandatory character of their provisions. 
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VII 


In the above discussion, for purposes of simplification, state pools and employer 
reserves were presented as mutually exclusive alternatives. Actually neither in the 
Federal Act itself nor in most of the state acts already adopted is this alternative 
presented so sharply. The possibility of various combinations between these two and 
other plans is left open. In fact, with only ten acts, several such combinations exist 
already, and the door is left open to a variety of others. 

Among these other plans, perhaps the most important, theoretically, is the guar- 
anty of employment. Here again the Federal Act, in its effort at extreme catholicity, 
introduced this principle largely because it was found in the original Wisconsin Act, 
which contained quite detailed and comprehensive provisions enabling the Com- 
mission to exempt any employer who guaranteed under an approved plan a certain 
minimum of employment to all his employees.*7 The specific amount of time 
guaranteed in the Wisconsin Act was 40 weeks at 30 hours (or approximately 1,200 
hours of paid work throughout the year) with a reduction of one hour per week 
for each added week. The theoretical significance of these provision is their assump- 
tion that an employer can give such guaranties and that, if he does, the problem of 
unemployment is solved for his labor force. Accepting that assumption, it is also 
significant that the working time guaranteed is apparently considered as a satisfactory, 
normal condition of employment. Assuming a normal annual rate of 2,000 hours for 
full-time work, the actual amount of work guaranteed may thus fluctuate between 
1200 hours (40 times 30 hours) or 60% of the full-time normal, and 1,000 hours (50 
times 20 hours) or 50%. The assumption that all the purposes of stabilization and 
regularization and prevention of unemployment have been satisfactorily met on the 
basis of a part-time employment of 50% to 60% offers an interesting commentary on 
the whole conception of unemployment prevention in this country. 

Naturally the Federal Act cannot exempt entirely employers from the action of 
the federal payroll tax. It therefore offers no complete exemption to guaranteed 
employment plans but only the opportunity for additional credits as against the tax. 
Section gro (a) (2) provides: 

“A tax payer shall be allowed the additional credit under Section go9, with respect to 
his contribution rate under a State law being lower for any taxable year than that of 
another employer subject to such law only if the Board finds that under such law— 

“Such lower rate, with respect to contributions to a guaranteed employment account, 
is permitted only when his guaranty of employment was fulfilled in the preceding calendar 
year and such guaranteed employment account, amounts to not less than 714 per centum 
of the total wages payable by him in accordance with such guaranty with respect to em- 
ployment in such State in the preceding calendar year.” 


Furthermore, Section 910 (c) (3) defines a guaranteed employment account quite 
clearly as an account in an unemployment fund, and not merely a promise of a 
guaranty. The same limitations of 30 hours for 40 weeks or less hours for more 


*' Wis. Stat. (1933) §108, 15 (1). 
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weeks within each twelve months are provided. Moreover, this guaranty need not 
commence until after a probationary period of some 12 weeks of service. Thus an 
employer may still retain a considerable labor turnover provided he concentrates that 
turnover as far as possible within his probationary force and limits the guaranty, such 
as it is, to his permanent staff. Under this provision a guaranteed employment 
account differs little from an employer reserve account except that the benefits to 
the unemployed are subject to rather severe restrictions, for a partial unemployment 
of some 50% may go entirely uncompensated, and even total unemployment for 12 
weeks in each year. These provisions are, to that extent, merely a polite intrusion 
of the employer reserve principle into the state pool plan. 

Apparently very few states have as yet adopted these particular provisions. Oregon 
has a schedule of guaranteed employment practically copied from the Federal Act, 
with some rather obscure provisions as to what the continued rate of payment of such 
exempt employers to their guaranteed employment account should be.°* California 
has a slightly different schedule varying from 42 weeks at 36 hours or a total of 
1512 weeks, down to 50 weeks at 20 hours or a maximum of 1000 hours guaranteed— 
approximately from 75% to 50% of annual full-time employment.®® 

It is difficult at this time to appraise exactly the full value of this particular form 
of exemption or others by means of which individual employers may, in the hope of 
reducing the insurance cost to themselves, even before rate classifications have been 
adopted, withdraw less hazardous plants from the general state plan. Obviously, such 
withdrawals, whatever the legal subterfuge may be, may reach the degree at which 
the state pool as such would be jeopardized. This fact would then be used as an 
argument against the solvency of state funds. Only experience will demonstrate 
that. 

There is one redeeming feature about the vagaries of the federal and state acts 
already adopted. Practically all of them are sheer “inventions,” based upon a merely 
theoretical, a priori consideration of the operation of a complicated insurance or- 
ganization. One may retain the hope that as these somewhat fanciful plans come 
up for definite administrative regulation and approval, and particularly after some 
experimentation with them, amendments will not be as slow in following as they 
have been in the experience of American workmen’s compensation legislation. While 
prophecies are proverbially difficult, one may look forward to a gradual stabilization 
of the unemployment insurance system into state pools with greater rate differentia- 
tion, according to industrial classification and with only minor attention being paid 
to individual plant experience; with gradual elimination of exemptions; perhaps with 
greater leeway for state authorities to vary contribution rates among much wider 
margins; and perhaps with the gradual building up of an interstate reinsurance fund 
to be administered by federal authority with a certain residual federal financial 


responsibility. 


* Ore. Laws 1935, H. B. No. 71, §§2 (0), 16 (b). 
® Cal. Stat. 1935, c. 352, §47. 

















GUARANTEED EMPLOYMENT PLANS 


R. L. Hrsparp* 


The mere mention of guaranteed employment is likely to excite widespread 
interest and support from those persons and groups who desire, through the enact- 
ment of state unemployment compensation laws, to prevent unemployment as well 
as to alleviate its effects. The very term “guaranteed employment” connotes an 
advance security which is not implied in connection with the standard (unemploy- 
ment benefit) provisions of state laws. 

Since guaranteed employment plans call for an advance guaranty of employment 
for a minimum number of hours per week and for a stated number of weeks per 
year, such plans immediately appeal as “job assurance” in contrast to “unemployment 
insurance.” It is apparently with the purpose of providing for this socially attractive 
option that the Wisconsin, California, and Oregon laws contain provisions per- 
mitting guaranteed employment plans." 

Employer interest in such plans may be explained on two grounds, either of 
which may, depending on individual circumstances, play the dominant rdle: 
(1) Some employers will select guaranteed employment plans out of a definite desire 
to undertake a greater responsibility to their employees than is ordinarily required. 
Many such employers are, however, not unmindful of the fact that their employment 
picture is already such, by the nature of their business, that guaranteed employment 
will not prove particularly costly. (2) The merit rating assured by such plans may 
induce a few less stable employers to undertake the plan, but as a rule, only where 
alternative merit-rating plans are not available. 


Guaranteed Employment under the Social Security Act 


The American approach to guaranteed employment, as exemplified by the Social 
Security Act and by the state laws moulded to its pattern, differs essentially from 
that existing under the English system. In England a small group of employers have 
been “excepted” with respect to certain groups or classes of their employees who have 
been most steadily employed. Where an employer has a group of employees who 
have been employed in an employment classed as permanent and who have not lost 


*B.A., 1932, M.A., 1933, University of Wisconsin. Unemployment Compensation Analyst for the 
State of Wisconsin. Contributor to business periodicals on unemployment compensation questions. 

* Wis. Star. §108.15; Cal. Stat. 1935, c. 352, art. 3, §41; Ore. Laws 1935, H. B. No. 71, §§2 (0), 
16 (b). 
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a single full day’s wages for a period of three years, both the employer and his em- 
ployees are relieved of contributions until either condition is broken, in which 
event contributions must be made until the record is reéstablished. There is no 
penalty other than this for failure to provide the required work, and the employee 
has no redress or benefits in the event of unemployment. The British system actually 
requires that a part of each employer’s employees be “insured,”—in order to provide 
a cushion in slack times.? 

The Social Security Act sets up a very different basis for guaranteed employment. 
Section 910, relating to the conditions for granting “additional credit” (without 
which no employer could be persuaded to try guaranteed employment), defines the 
term “guaranteed employment account” as follows: 

(3) The term ‘guaranteed employment account’ means a separate account, in an unem- 
ployment fund, of contributions paid by an employer (or group of employers) who 

(A) guarantees in advance thirty hours of wages for each of forty calendar weeks 

(or more, with one weekly hour deducted for each added week guaranteed) in twelve 

months, to all the individuals in his employ in one or more distinct establishments, 

except that any such individual’s guaranty may commence after a probationary period 


(included within twelve or less consecutive calendar weeks), and 
(B) gives security or assurance, satisfactory to the State agency, for the fulfillment 
of such guaranties, 
from which accounts compensation shall be payable with respect to the unemployment of 
any such individual whose guaranty is not fulfilled or renewed and who is otherwise 
eligible for compensation under the State law.” 


Section g10 further specifies that additional tax credits shall be allowed an em- 
ployer—whose contribution rate has been reduced (under a state law permitting 
guaranteed employment accounts) because of the favorable record and status of his 
separate “guaranteed employment account”—only if the Social Security Board finds 
that under such law: 

“(2) Such lower rate, with respect to contributions to a guaranteed employment ac- 
count, is permitted only when his guaranty of employment was fulfilled in the preceding 
calendar year, and such guaranteed employment account amount to not less than 7% per 
centum of the total wages payable by him, in accordance with such guaranty, with respect 
to employment in such State in the preceding calendar year;” 


Under the foregoing federal standards, guaranteed employment plans must meet 
the following minimum requirements in order to qualify for “additional credit”: 

1. The guarantying employer must guarantee employment in advance to all his 
employees for at least 40 of the 52: weeks succeeding the guaranty date, and must 
furnish at least 30 hours of employment in each guaranteed week (with one weekly 
hour deducted for each additional guaranteed week). The only exception to the 
universal guaranty is the preliminary “probationary service period” requirement. 


* Cf. Hill and Lubin, The British Attack on Unemployment, Brooxincs Institution Pus. No. 51 
(1934) 290-293. 
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This is, of course, a most decided contrast to the English system, with its “cushion” 
of insured employees. 

2. The guarantying employer is allowed additional credit for a lower rate only 
if his “guaranty of employment was fulfilled in the preceding calendar year.” This 
statement leads one to wonder whether there can be any grounds which will justify 
non-fulfillment of guar2aty under a state law—whether even misconduct or quitting 
by an employee would be so recognized. 

3. The guarantying employer must pay benefits to every employee whose annual 
guaranty is fulfilled but not renewed, just as if he had no guaranteed employment 
plan but were directly complying with the standard provisions of his state law. 

4. The guarantying employer must provide security satisfactory to the state 
agency. State requirements will undoubtedly vary considerably, but it is possible 
that a state may initially require heavy collateralization of « liability running to 
nearly one-half of the employer’s annual payroll. 

5. In addition to providing any security which may initially be required of him, 
he must currently contribute a percentage of his payroll to the state unemployment 
fund, until his contributions (in his guaranteed employment account) aggregate 
7¥, per cent of his annual payroll. In a state with straight employer reserve accounts, 
this means that a guarantying employer must meet substantially the same require- 
ments as apply to all other employers. In a state where the employer with a guar- 
anteed employment account is required to pay a fixed percentage to a pooled fund, 
the entire load of deficiency wage payments must be born by the guaranteed employ- 
ment account despite the fact that it is receiving a lesser share of the employer’s 
contributions. As a result, additional credit will often be so far postponed as to 
cease to be an incentive for stabilization. 


Wisconsin Experience with Guaranteed Employment 


The original Wisconsin law, as it went into effect in July, 1934, did not require 
guarantying employers to contribute to an unemployment fund. In this way an 
advance merit-rating was provided, based on financial responsibility and employment 
experience. It might have been expected that large groups of moderately stable 
employers would try the plan under these advantageous conditions. But only 90 
employers out of more than 4,000 subject to the act actually selected the plan. Of 
this number 3 terminated their plans by the end of the first guaranty year and 
possibly another 15 or more would have terminated their plans even if the law had 
not been amended to meet federal standards. As a result of the 1935 amendments, 
not more than two or three Wisconsin employers will continue their plans. 

The largest portion of the group which originally selected the guaranteed em- 
ployment plan in Wisconsin consisted of insurance companies, banks, and hospitals, 
and a few mercantile establishments whose employment was already extremely 
stable. ‘There were five manufacturing concerns in the group, three of which selected 
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the plan because they believed their employment was stable, and the other two 
(paradoxically) because their employment was somewhat unstable. Due to the fact 
that the guaranty covered only 42 weeks per year under the early Wisconsin law, a 
long waiting period of 10 weeks per year without benefit was available to these 
guarantying employers. In two of these cases there was an annual slack period of 
from eight to ten weeks, and the plan was considered to be less expensive than the 
benefit provisions of the law—which at that time allowed only two weeks of waiting 
period without benefits in 52 weeks. 

When the Wisconsin law was amended to conform with the Social Security Act, 
it was necessary to require contributions from guarantying employers, so that 
this advance merit-rating feature disappeared. While this change was undoubtedly 
the immediate stimulus to abandonment of the plan in Wisconsin, there are other 
features inherent in any effective type of guaranteed employment plan, whether or 
not it meets these specific federal standards, which appear to be objectionable to the 
employer, to his employees, and to the administrative agency. 


Difficulties Inherent in Guaranteed Employment 


The guaranteed employment plan must apply to all an employer’s employees, 
not only to meet the standards of the Social Security Act, but also to assure equal 
treatment to all employees. It is surprising how difficult it usually is to guaranty 
all one’s employees on these terms. It appears that even the most stable employees 
have, to some extent, a problem of casual, substitute, or part-time workers.’ 

The probationary service period is not designed to cover this situation. It consists 
of whatever employment occurs within twelve consecutive calendar weeks starting 
with the employee’s first week of employment, and any employee who starts work 
for a guarantying employer is immediately eligible for guaranty if he works again 
for that employer at any time after the expiration of twelve weeks. The only way 
of avoiding liability under the probationary provisions is by adopting a policy of 
never rehiring casual or substitute workers. This policy is neither attractive nor 
practical. 

In regard to such temporary employment, the guaranteed employment plan is 
much less flexible than the benefit provisions of state laws. Benefits under state laws 
are paid for a period whose duration bears a definite ratio to the length of the em- 
ployee’s previous employment. A typical ratio is one-quarter week of benefits to 
each week of employment. Under these ratio provisions the employee who has been 
temporarily employed by an employer receives less in benefits chargeable against that 
employer, because he rendered his services over a shorter period than the regular 
employee. 


* Another difficulty of the same type, but more involved in nature, arises where the guarantying em- 
ployer contracts out a part of his usual business from time to time. State laws generally treat the 
employees of such a contractor as the employees of the principal employer unless the contractor is 
himself subject to the state law. The difficulties of guarantying employment to the employees of an 
independent contractor are obvious. 
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On the other hand, employee rights under a guaranteed employment plan bear 
no logical relation to past services. If an employee happens to complete his proba- 
tionary period, he is entitled to 40 weeks of employment, but if he works one week 
less as probationer, he is entitled to nothing. This inflexibility works harshly on 
both employer and employee—on the employer because he sometimes makes costly 
mistakes in his records or in his interpretation of his plan, and on the employee 
because his rights in comparison with his fellow workers are arbitrarily and some- 
times fortuitously determined. 

Guaranteed employment under a state law differs essentially from guaranteed 
employment plans worked out by private employers without reference to state laws, 
in that a private plan can be adapted to the employer’s individual circumstances, if 
necessary by not protecting all employees. State standards for guaranteed employ- 
ment must specify, in the interests of equal beneficiality, that every one of the em- 
ployer’s employees be entitled to receive unemployment compensation in the same 
circumstances in which he would be eligible under the standard provisions of the 
state law. 

A few examples drawn from Wisconsin experience will serve to illustrate the 
characteristic inflexibility of such plans: 

The 42 “guaranteed weeks” under the Wisconsin guaranteed employment plans 
were assumed to run consecutively from the guaranty date, unless the employee 
received advance notice that a given week would be treated as an “unguaranteed 
week.” The desirability of this notice requirement (permitting the employee to seek 
other employment for an “unguaranteed week”) is not questioned; but the practical 
affect of the requirement became obvious when some employers, who had actually 
given 42 out of 52 weeks employment, had to pay deficiency wages because they 
failed to give proper notice. 

Individual guaranties must specify a definite guaranteed wage rate which can be 
changed only when the guaranty expires, since a mere work guaranty would have 
little meaning. Conceding that security of wage rate is desirable, there are circum- 
stances in which many employers feel that a reduction in wage rates is an immediate 
and absolute necessity. Guaranteed wage rates, fixed at different times for different 
individuals, might appear undesirable to organized labor in connection with its 
bargaining activities. Further difficulty arises in connection with those employers, a 
part of whose staff is paid on a fluctuating commission or piece rate basis. In these 
cases, where frequent changes in commission or piece rates occur, computations of 
the equivalency of the new rates become extremely complicated, involving an aver- 
aging of employee earnings at the old and new rates and the application of the 
ratio between such averages to each employee’s hourly earnings in order to determine 
the deficiency wage. 

Finally, many employers have been and will continue to be deterred from using 
guaranteed employment plans because there is no limit to their potential liability 
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under such plans. Under the standard provisions of every state law the employer’s 
liability is limited to the amount of his contribution payments. In general, from the 
employer’s point of view the guaranteed employment plan is highly cumbersome 
and technical—to the extent of requiring continuous executive attention. It may 
often result in unequal treatment of employees because of the emphasis which it 
places on arbitrary dates and on notice requirements in connection with their rights. 


Administrative Problems 


From an administrative point of view, the guaranteed employment plan also 
presents an unsatisfactory aspect, related to some extent to the same difficulties ex- 
perienced by employers. One of the chief administrative objections to the plan is 
the fact that only a limited group of employers can and will make use of it. In Wis- 
consin only go out of more than 4000 employers selected the plan, and a material 
proportion of this group was finding the plan too expensive even before the recent 
1935 amendments. The expense of special rules, regulations, procedure, forms, and 
audits is a large fixed charge which an administrative agency can ill afford to bear 
on account of so small a group of employers. 

The same technical and rigid nature of guaranteed employment referred to as a 
disadvantage to employers is a source of added administrative expense. The only 
satisfactory means of enforcement of guaranteed employment plans appears to be 
periodic intensive audits, involving an examination of the employment record of 
each individual employee for a period of 52 weeks. Wisconsin experience has shown 
that neither the self-interest of the employee nor the honesty of the employer is 
sufficient to overcome ignorance of the detailed provisions of the plan and to assume 
complete fulfillment of its terms. Field examinations of this sort are a highly 
expensive item, particularly since they must be far more intensive than an ordinary 
audit of payrolls. Under the benefit provisions of state laws detailed audits of this 
character should not be necessary, since employees can reasonably be expected to 
know what determines their rights and to file claim. In such event an audit of the 
employment record for the single claimant might occasionally be necessary, but 
hardly for all of an employer’s employees. 


Conclusion 


In the light of the foregoing observations the present writer concludes that few 
states should attempt to provide for guaranteed employment plans. The only excep- 
tion might be in the case of states not having effective merit rating, where it is desired 
to provide such merit rating for a strictly limited group of unusually stable employers. 
Guaranteed employment will never be widely adopted by employers in states having 
“reserves” laws or “pooled fund” laws with adequate and effective merit rating. Any 
guaranteed employment plan is apt to prove more complicated and in general less 
satisfactory than might appear at first glance. 




















THE BODIES ADMINISTERING UNEMPLOYMENT 
COMPENSATION LAWS 


Rosert N. Coox* 


The organization of the governmental bodies charged by the state unemployment 
compensation acts’ with the administration of their respective systems is too recent 
to permit of extended analysis. In the table which accompanies this article the struc- 
ture of the principal federal and state administrative bodies is outlined. This table 
does not embrace the public employment service which is provided in every state nor 
the additional machinery for the settlement of benefit claims. These administrative 
agencies and their functions are discussed elsewhere in this symposium.? The powers 
and duties of the bodies considered herein are set forth in the several statutes in very 
general terms. The following summary indicates the principal provisions. 

1. Rule-Making Power. In every state, the commission is granted power to make 
rules and regulations. In two states, a distinction is drawn between rules relating to 
administration,® and those “interpreting or applying” the act.* Rules of the latter 
type may be adopted only after a public hearing before the commission, following 
published notice or after discussion with the state-wide advisory council, and become 
effective upon filing with the secretary of state. In three jurisdictions,® there is only 
the requirement of notice in advance of the effective date of the regulation. The 
other states® have no express requirement of publication prior to the effective date of 
the rules, but usually require their publication. In two of these,’ regulations are 


* A.B., 1933, Bucknell University. Member of the third year class in the Duke University School of 
Law. Member of the Editorial Board of the Duke Bar Association Journal. 

1 Alabama, Laws 1935, Sen. B. No. 395; California, Stat. 1935, ¢. 352; District of Columbia, Public, 
No. 386, 74th Cong., rst Sess. (1935); Massachusetts, Gen. Laws, c. 151A (Laws 1935, ¢c. 479); New 
Hampshire, Laws 1935, ¢. 99, as amended by c. 142; New York, N. Y. Consol. Laws, art. 18 c. 31, 
§§500-531 (Laws 1935, c. 468); Oregon, Laws 1935, Spec. Sess., H. B. No. 71; Utah, Laws 1935, c. 38; 
Washington, Laws 1935, c. 145; Wisconsin, Wis. Stat. (1933) c. 108, as amended by Laws 1935, ¢. 192, 
272, 446; North Carolina, Laws 1935, ¢. 492 (enabling act which has not been utilized). 

(Subsequent citations of these acts will be by the pertinent section or sections only. The fact that in 
the succeeding discussion there is no reference to a particular section of a state act does not necessarily mean 
that the commission of that state does not have the power to which the reference relates since the same 
power may be exercised under the more general grants.) 

*See Stead, The Réle of the Public Employment Service in the Unemployment Compensation Program, 
infra, p. 100; Dodd, Administering Unemployment Compensation Benefit Claims, infra, p. 107. 

® Ala. §10 (a); Wash. §11 (1). * Ala. §10 (b); Wash. §11 (2). 

® Calif. §90 (a)-(b) (30 days); Dist. of Col. §14 (b) (5 days); Wis. §108.14 (2) (10 days). 

®Mass. §§9 J-40; N. H. §§$41-42; N. Y. §518; Ore. §§19 (a), 20 (a); Utah, §27 (a), Rev. Srar. 
(1933) 42-1-95. ™ Mass. §9 J; N. H. §41. 
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NuMBeEr oF QUALIFICATIONS AND 
Jurispiction*® Name or Bopy MEMBERS Grours REPRESENTED RESTRICTIONS 
Unitep States Social Security | 3 [Jbid.] Must not engage in any other 
(Social Security Act, | Boar business, vocation, or employ- 
Pub., No. 271, 74th | [tit. VII, § 701] ment; not more than 2 mem- 
Cong., Ist Sess., bers of same political party 
1935) [Ibid.] 
ALABAMA Unemployment | 3 [§ 9 (a)] Must not be “officer or com- 
(Laws 1935, Sen. B. Compensation Quorum: mittee member of any political 
lo. 395) earenineion [§ 9 (d)] party organization” [§ 9 (a)] 
a 
State-Wide Not less than 9 | Equal number represent em- | Must be fairly representative 
Advisory 10 (e)] ployees, employers, public of Group [§ 10 fe 
Council [§ 10 (e)] {§ 10 (e)] 
Local Advisory | Not specified Equal number represent em- | Must be fairly representative 
Councils loyees, employers, public of group 
(§ 10 (e)] f§ 10 (e)} is 10 (e)] 
CALIFORNIA Unemployment | 5 [§ 78] 2 represent labor [§§ 79,80]; 
(Stat. 1935, c. 352) Reserves 1, the state and public [§ 81]; 
Commission 1, large employers [§ 82]; 1, 
(§ 75] independent merchants and 
small employers [§ 83] 
District oF District Unem- | 5 [§ 16 (a)] 3 Comm’rs of District, ex 
CoLumBIA ployment Com- officio; 1 representative, em- 
(Pub. No. 386, 74th pensation Board ployers; 1 representative, em- 
Cong., Ist Sess.,1935)} 1§ 16 (a)] ployees [§ 16 (a)] 
MassacuusetTts Unemployment | 3 [§ 9 I (a)] 1 represents employers; 1, Not more than 2 of same polit- 
(Laws 1935, c. 479, Compensation Quorum: 2 employees; 1, the public ical party; must not serve on 
creating Gen. Laws, | Commission [§ 9 I (c)] {§ 3] (a)] any political party committee; 
c. 151A) (§ 9 I (a)]) must be fairly representative of 
group [§ 9 I (a)] 
State Advisory | 9 [§ 9 N (a)] 3 represent employers; 3, em- | Not more than 5 of same party; 
Council soyeen: 3, the public must be a“ —_— of 
69 N (a) 9 N Gl group [6.9 N (a) 
New Hamesuire | Commissioner of | 1 
(Laws 1935, c. 99) Labor [§ 40 (Pus. Laws 
c. 174, § 1] 
New Yor« Industrial Com- | 1 (Consort. Laws 
(Laws 1935, c.;468, missioner c. 32 § 10) 
adding Consot. (§ 518 (1)] 
Laws, c. 31, art. 18) | "State Advisory | 9 [§ 518 (4)] 3 represent employers; 3, em- | Must be fairly representative 
Council sogeses 3, the public of FoR 
1§ 518 (4)] fs S18 (i ig $18 (4)] 

Orecon Unemployment | 3 [§ 18] [Cope Members, Ind. Accident Not more than 2 from one polit- 
(Laws 1935, Spec. Compensation | 49-1802} Comm’n, ex officio, [§ 18] ical party. [/bid.;] must hold no 
Sess., H. B. No. 71) | Commission Quorum: 2 of whom 1 represents em- other office of profit or in any 

18] [Cope 49-1805] | ployers; 1, employees; 1, the litical party 


public (Cope, 49-1802] 


Td. 49-1803] 





Uran 
(Laws 1935, c. 38) 


Industrial Com- 
mission 


3 (Rev. Stat. 
42-1-1] Quorum: 


Not more than 2 from same 
Peis party 




















{§ 27 (a)] 2 (Id. 42-1-6] Id. 42-1-1) 
Advisory Not specified Equal number represent em- 
Council ployers, employees, and the 
{§ 27 (b)] public [§ 27 (b)] 
WasuIncTon Unemployment | 3 [§ 10 (1)] Must not engage in any other 
(Laws 1935, c. 145) Compensation uorum: 2 business, vocation, or employ- 
Commission [§ 10 (3)] ment, or be officer or committee 
[§ 10 (1)} member of any political party 
{§ 10 (1)] 
Statewide Ad- Not specified Equal number represent em- 
visory Council ployers, employees, and the 
(§ 11 (5)] public [§ 11 (5)] 
Local Advisory | Not specified Equal number represent em- 
Councils ployers, employees, and the 
{§ 11 (5)] public [§ 11 (5)] 
Wisconsin Industrial 3 [§101.02] 
(Stat. (1933) c. 108, | Commission uorum: 2 
as amended by Laws | [§ 108.14 (1)] {§ 101.03) 
as ¢. 192, 272, Advisory Em- | At least 3 One or more representatives 
) ployment Com- | [§ 108.14 (5)] of employers, employees, and 





mittees (for local 
districts, indus- 
tries, or state) 

{§ 108.14 (5)} 








public [§ 108.14 (5)] 








*The citations in brackets refer to the unemployment compensation acts cited in the left-hand column except where reference 
to statutes in the state codes is specified. 
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Mops or ApPpoInTMENT Term ComPENSATION REMOVAL 
By President, with advice and con- | 6 yrs. Initial terms: 2, 4, | $10,000 per yr. By President at his pleasure [Cf. 
sent of Senate (Chairman desig- i [1bid.] ers v. U. S., 272 U. S. 2 
nated by President) [1id.] as 6); Rathbun v. U.S., 
[1bid.] U. S. 602 (1935)] 
By Governor (Chairman desig- 6 yrs. Initial terms: 2, 4, _~. $3,600 y Governor “‘at his pleasure” 
EXO . Governor) yrs. Assoc. Members, $1 $10 pet per pt § 776] 
[§ 9 [§ 9 (a)] day [§ 9 (b)] 
By ad Not specified Traveling expenses See above 
I$ 10 (e)] (§ 10 (e)) 
By Governor Not specified Traveling expenses See above 
(§ 10 (e)] I$ 10 (e)} 
By Governor |§ 75) _——— 4 yrs. Is i, pase terms: | $10 per day pa age By Governor at his pleasure 
elected by Comm 2 Com: 1 yr; on. than $1200 pe: [Poutr. Cope § 349] 
(§ 76] Ea oF pny ‘188 84-87] Traveling et ab on (§ 76] 





By Comm’rs of District (Chair- 
man, Comm’rs of District, also 
Rig cor of Board) 

(a)] 


3 yrs. Initial term of em- 
ployee representative, 2 
yrs. [§ 16 (a)] 


Comm’rs of Dist. receive 
no extra compensation; 
other two members, $10 
_per day [§ 16 (c)] 


Comm'rs of Dist., by President 
any _— “su ioe ‘other members,» 


‘Com 
(Cove ait 20, § 281 





By Governor, with advice and 
consent of Council (Representa- 
tive of public, chairman) 

91 (a)] 


6 yrs. Initial terms: 2, 4, 
6 yrs. 
(§ 9 I (a)} 


g6-009 per yr. Chairman, 
$6,500 pe r yr. 
[§ 9 I (b)) 


+ # Governor for cause, with 
advice and consent of Council. 
[Laws Ann. c. 30, § 9] 





By Governor, with advice and 
consent - Council 


6 yrs. Initial terms: 2, 4, 
6 yrs. 
[$ 9 N (a)] 


Actual traveling and in- 
aa — 


See above 











[§ 9 (§ 9 
By Governor, with advice and 3 yrs. $3000 per yr. and ex- For cause by Governor, with ad- 
consent of Council (Id. § 2] Pee vice and consent of Council 
[Pus. Laws c. 174, § 1] Id. § 4] (Id. § 2) 

By Governor, with advice and Terminates with term of | $12,000 per yr. and By Governor when in public in- 
consent of Senate appointing Governor xpenses terest 
[bid.]} § 17] [/d. §:16; c. 56a, § 11] 
By Governor 6 yrs. Initial terms: 2,4, | Actual traveling and in- | By Governor for inefficiency, neg- 
(§ 518 (4)] cteneal as remses lect of ay malfeasance, etc. 


6 yrs. 
1§ 518 (4)] 


{§ 578 


(§ 578 (4 





By Governor [Jd. 49-1802] (Chair- 
— elected by Comm’n for 2 


lia: 49-1804] 


4 yrs. 
[Zd. 49-1802] 


Present salary of $3,600 

per yr. [/d. 49-1803] To 
continue without addi- 
tional compensation [§ 18] 


By Governor for inefficiency, neg- 
- - duty, or malfeasance in 


oo 49-1803] 











By Governor, with consent of 6 yrs. $4,000 per yr. By Governor for inefficiency, neg- 
; Meng [Id. 42-1-1] Chairman (Jd. 42-1-1] [Jd. 42-1-5] i of duty, malfeasance, etc. 
elected by Comm’n [/d. 42-1-6] d. 42-1-3] 

As Industrial Commission prescribes None 
[§ 27 (b)] [§ 27 (b)] 

By Governor [§ 10 wm) (Chairman | 6 yrs. Initial terms: 2, 4, r yr. By Governor, after public hear- 

e OC (D) ing, for gross inefficiency, neglect 


elected y Comm’n) 


[§ 10 (3) 


yrs. 
{§ 10 (1)] 


of duty, malfeasance, etc. 
{§ 10 (1)] 




















By Unemployment Compensation Not specified Nee expenses 
‘ommission [§ 11 (5)] _ (§ 1 
By Unemployment Compensation Not specified neRGhE expenses 
‘commission [§ 11 (5)) (§ 11 
By Governor, with advice and 6 in By Governor for cause 
consent of Senate [§ 101.02] [Jbid.] {§ 17.07 (3))} 
By Industrial Commission Not specified Necessary expenses 


[§ 108.14 (5)] 





[§ 108.14 (5) 
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effective when filed with the secretary of state, and in one of these two® the approval 
of the governor and council is prerequisite to filing. 

2. Commission Reports. The commissions are required to submit an annual or 
a biennial report and recommendations to the governor,® or to the legislature,’® or 
to both,’ or simply to compile and publish such report.!* Provision is also made 
for the publication of the reports, rules, and other matters of which the employers, 
employees, and public should be informed.1* The commissions are generally 
authorized to codperate with the Social Security Board, to make all reports required 
by the Board, and to comply with its regulations.** 

3. Employers Records and Reports. Employers are required to keep records of 
employment and other related matters. Such reports are to be open to inspection 
by the commission which may require that they be filed.15 

4. Staff Personnel. In four states’* appointments are to be made under civil 
service regulations. In two jurisdictions,’ no limitations are imposed on the exercise 
of the power to appoint subordinates. In the other states appointments are to be 
on a “merit basis,”*® or “nonpartisan basis” subject to approval of the governor,’® 
or on a “nonpartisan merit basis”?° subject to approval of the governor.?4 Some acts 
provide for the appointment of an executive officer who shall serve as secretary to the 
commission.*** Where the industrial commissioner or commission is authorized to 
administer the act,?* an unemployment compensation division has been created under 
the general appointing power. 

5. Funds. To facilitate compliance with Section 303 (a) (4)-(5) of the Federal 
Social Security Act, the acts generally provide for two separate funds: one usually 
called the Unemployment Compensation Fund** to be used only for payment of 


® Mass. 9 J. 
* Ala. §10 (a) (annual); Cal. §§33 (quarterly financial report to governor), 75, Pot. Cope (1931) 


§354 (biennial); N. H. §40 (annual); Ore. §20 (b) (annual); Utah, Rev. Stat. (1933) 42-1-95 


(biennial); Wash. §11 (1) (annual). 
Dist. of Col. §§14 (c)-(d) (annual report to Congress); N. Y. Consor. Laws (1930) c. 32, §35 


(annual). 

™ Mass. §9 J (annual). 2 Wis. §108.14 (6). 

* Ala. §10 (c); Cal. §§90 (b)-(d), 91 (¢); Dist. of Col. §14 (b) (publication of rules prior to effective 
date), §17 (publication of reciprocal agreements); Mass. §40; N. H. §42; Ore. §20 (a)-(b); Utah, Rev. 
Stat. (1933) 42-1-95; Wash. §11 (3); Wis. §§108.14 (2), 108.15 (10)-(12). 

% Ala. §10 (i); Cal. §97; Dist. of Col. §14 (e); Mass. §§42, 43 (b); N. H. §47; N. Y. §524; Ore. 
§$19 (d), 21 (c); Utah §39 (Governor to make reasonable rules to comply with Federal law); Wash. 
§11 (9); Wis. §108.20 (1). 

* Ala. §10 (g); Cal. §90 (c) (Commission “shall keep . . . records of employment”); Dist. of Col. 
§18 (b) Mass. §43 (a); N. H. §45; N. Y. §521; Ore. §21 (a); Utah, §31; Wash. §11 (7); Wis. 
§108.14 (2). 

% Cal. §88 (Executive officer not subject t to civil service); Mass. §9 K; N. Y. §518 (1); Wis. Srar. 
(1933) §14.71 (1). ™ Dist. of Col. §14 (a); Utah, §27 (a). 


8 Ore. §19 (b). 2 N. H. §43 (and council). 

* Wash. §11 (4). * Ala. §10 (d). 

™* Calif. §88; Dist. of Col. §16 (b); cf. Mass. §9 I (d). 

*N. H. §40; N. Y. 518 (1); Utah, §27 (a) (no appointments because the act is not in effect); Wis. 
§108.14 (1). 

* Ala. §§3 (a)-(b); Cal. §§19, 20; Dist. of Col. §2; Mass. §§9, 10; N. H. §§2, 3; N. Y. §514; Ore. 
§14; Utah §22; Wash. §$4 (1)-(2); Wis. §108.16 (1). 
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benefits; the other usually called the Unemployment Administration Fund** to be 
used only for administrative expenses. Appropriations from the state for adminis- 
tration and any similar grants by the federal government under Title III are placed 
in the second fund; contributions collected and interest earned thereon are to be 
credited to the first, which, in conformity to the Federal Act, is directed to be de- 
posited in the Unemployment Trust Fund in the United States Treasury.2® In 
Utah appropriations are provided but no administrative fund created.?® 

6. Employment Stabilization. ‘The commission is generally authorized to investi- 
gate and to take other action with a view to stabilizing employment.?7 The New 
York provision*® is representative: 


“Tt shall be one of the purposes of this article to promote the regularization of employ- 
ment in enterprises, localities, industries, and the state. The commissioner shall take such 
steps as are within his means for the reduction and prevention of unemployment. To this 
end the commissioner may employ experts, and may carry on and publish the results of 
any investigations and research which he deems relevant, whether or not directly related to 
the other purposes and specific provisions of this article.” 


7. Reciprocal Agreements. Some of the commissions?® are given the power to 
make reciprocal agreements with the proper agency in other states having unemploy- 
ment compensation laws so that migratory employees will not lose their right to 
benefits by leaving the state of original employment. 


* Ala. §16 (a); Cal. §23; Dist. of Col. §15; Mass. §45; N. H. §§57, 58; N. Y. §520; Ore. §22; 
Wash. §17 (1); Wis. §108.20. Provision is generally made for a special “employment service account” 
within each fund. 

* Ala. §3 (d); Cal. §22; Dist. of Col. §7; Mass. §12; N. H. §4; N. Y. §515 (3); Ore. §23 (b)3; 
Wash. §4 (4); Wis. §108.16 (10); cf. Utah, §39. 

* Utah, §41 (A provision contained therein that the amount of the appropriation is to be repaid from 
the Unemployment Reserve Fund within three years may prevent this state from securing the approval of 
the Social Security Board. See Social Security Act, §903 (a) (4). 

7 Ala. §10 (f); Cal. §91; N. H. §44; N. Y. §518 (3); Utah, §27 (e); Wash. §11 (6); Wis. §108.14 (6). 

N.Y. §518 (3). 

® Ala. §12; Dist. of Col. §17; N. H. §48; Wash. §13. It is provided in the state acts that such agree- 
ments are subject to the approval of the governor. A question arises whether they may not be regarded 
as constituting interstate compacts requiring the approval of the United States Congress. See U. S. Consr., 
Art. I, §10, cl. 3. 











THE ROLE OF THE PUBLIC EMPLOYMENT SERVICE 
IN THE UNEMPLOYMENT COMPENSATION 
PROGRAM 


Wittiam H. Sreap* 


It would appear inevitable to any student of the problem of administration of 
unemployment compensation that the public employment service must be closely 
coérdinated with the administrative machinery provided to carry out such an enter- 
prise. The entire history of European experience with various forms of unemploy- 
ment insurance indicates the essential nature of this relationship, and it was rec- 
ognized by Congress in passing the Social Security Act through the inclusion of a 
provision that the payment of unemployment compensation benefits should be 


through public employment offices or other agencies approved by the Social Security: 


Board." 

In the preliminary development of plans for administration of unemployment 
compensation, the Social Security Board seems to be contemplating the exclusive use 
of the Employment Service for these purposes. It therefore is pertinent to inquire 
with respect to the possible nature of such relationships and the part which the 
Employment Service should play in this program. 


Organization of the United States Employment Service 

Since the United States Employment Service is an existing nation-wide organiza- 
tion at the moment when the unemployment compensation machinery is being 
developed, it is essential to understand the nature of that organization as a basis for 


*B.A., 1920, Beloit; M.A., 1923, University of Chicago; Ph.D., 1926, University of Minnesota. Asso- 
ciate Director, in charge of the Division of Standards and Research, United States Employment Service, 
since 1933. Instructor, Assistant Professor, and Associate Professor of Economics, University of Minnesota, 
1923-1933, in charge of courses in personnel management and labor; responsible for placement work ot 
graduates; consulting and personnel relations in the Twin Cities; Executive Secretary of the Minnesota Em- 
ployment Stabilization Research Institute and Head of the Tri-City Committee, 1930-1933. Representative 
of the Secretary of Labor at Technical Placing Conference and the International Labor Conference, Geneva, 
Switzerland, May and June, 1933. Contributor to economic, statistical, and occupational magazines. 
Editor of Employment Office Manual Serics and industrial job specification series of the United States 
Employment Service. 

* The Social Security Act of Aug. 14, 1935, Public, No. 271, 74th Cong., 1st Sess., tit. IX, §903 (a) (1), 
provides: “The Social Security Board shall approve any State law submitted to it . . . which it finds 
provides that—(1) All compensation is to be paid through public employment offices in the State or such 
other agencies as the Board may approve;... ” 
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suggesting the possible adjustments of the Service to fit into this newer and larger 
program. 

The present United States Employment Service resulted from the passage of the 
Wagner-Peyser Act on June 6, 1933,” providing for the creation of a federally coér- 
dinated system of state employment services, supported jointly by state and federal 
funds, on a matching basis. Since July 1, 1933, the number of state employment 
services in existence has increased from 23 to 36, with an additional 5 states hav- 
ing authorized the setting up of an employment service but with no appropriation 
as yet for the support of this service. The number of local or district employment 
offices included in these state services has increased from 135 on July 1, 1933, to 232 
as of December 31, 1935. These offices have been materially enlarged and improved 
with respect to premises, layout, and equipment, the personnel has been qualified for 
their present positions on the basis of merit examinations, and a general training and 
developmental program has proceeded as rapidly as possible in view of the interrup- 
tions occasioned by handling large emergency public works programs. At the same 
time that the Wagner-Peyser Act was passed creating the United States Employment 
Service, the National Industrial Recovery Act in Title 2, setting up the public works 
program, required that the United States Employment Service make available an 
agency for serving the needs of the public works program in every part of the 
country. 

The United States Employment Service was able to designate the existing state 
offices to serve the areas in their immediate vicinity, but it became necessary to 
create an emergency federal division of the Employment Service, known as the Na- 
tional Reémployment Service, to serve the balance of the areas, which throughout 
the fiscal years 1934 and 1935 constituted the great bulk of the territory and a large 
percentage of the population of the entire country. The National Reémployment 
Service, starting on a basis of county offices, had a total of 1800 local offices organized 
by November 1, 1933 to serve public works projects in various parts of the country. 
With the coming of the Civil Works Administration in November, the number of 
local county offices increased to 3281, providing a minimum of at least one office in 
each county. Upon conclusion of the C. W. A. program in March, 1934, the entire 
United States Employment Service organization, both affiliated state services and the 
National Reémployment Service, was reorganized and consolidated into something 
over 800 district offices, each district serving one or more counties. The entire area 
of the country was included in the service provided through these district offices. A 
number of local branch offices were continued in each district. Since that period, 
the district form of organization has been developed and consolidated so that at 
present a district organization of 722 offices, of which 232 are in the affiliated state- 


* 48 Star. 114, 29 U. S. C. A. (Supp.) c. 4C. 
*The seven states in which no state employment services have been authorized are Kansas, Maine, 
Maryland, Michigan, Mississippi, Montana, South Carolina. 
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federal system and 490 are N. R. S. district offices, serves the entire country. As of 
December 31, 1935, there were 1366 local branch offices in these 722 districts. 

The coming of the W. P. A. program in the latter half of 1935 occasioned another 
major increase in the number of branch offices and the number of personnel essential 
in the district offices. No basic change in the structure of the Employment Service 
has resulted from these recent major changes in the volume of work handled to serve 
the various public works and work relief programs. It may be fairly stated, there- 
fore, that there is in existence as of January 1, 1936, an employment service system 
serving every area in the nation, with the number of permanent affiliated state-federal 
offices gradually increasing in number and taking over districts served by the 
temporary emergency N. R. S. as rapidly as appropriated funds permit. 


Administrative Relationships Between the Employment Service and the 
Unemployment Compensation Program. 


A. Federal Administration. 

It is not possible at the moment to indicate the ultimate nature of the administra- 
tive relationships which will be set up to codrdinate the activities of the Employment 
Service and that division of the Social Security Board concerned with the administra- 
tion of unemployment compensation. At the present time the United States Employ- 
ment Service is a regular bureau of the Department of Labor, whereas the Social 
Security Board is an independent agency, not directly related to any of the major 
government departments. 

It seems inevitable that the close relationships which must be developed between 
the Employment Service and the Security Board will eventually lead to some definite 
form of administrative integration in Washington, but what that ultimate form 
might be is uncertain. The necessity for such administrative integration becomes 
apparent when it is realized that the administrative arrangements within a typical 
state provide for practical consolidation of the administration of unemployment com- 
pensation and the Employment Service within the structure of the state government, 
providing one coérdinated agency within the state, with which the United States 
Employment Service and the Social Security Board must each have direct adminis- 
trative relationships. 

Pending the development of formal administrative relationships, efforts are being 
made by the Security Board and the United States Employment Service in the De- 
partment of Labor in the interests of developing a closely coédrdinated plan of 
operation. Thus the development of the field organization to serve the needs 
of the Security Board, including regional and district offices, is in large part based 
on the existing district office structure of the Employment Service and grows out of 
experience in the evolution of these Employment Service districts. 

It is anticipated that whatever regional offices may be established by the Social 
Security Board for purposes of administration and supervision will be paralleled by 
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regional offices of the United States Employment Service.. There has likewise been 
agreement in the drafting of suggested model state acts for the administration of 
unemployment compensation and employment service, so that it may be said that 
whatever the final form of administrative integration between the Social Security 
Board and the United States Employment Service, preliminary planning of functions 
is designed to facilitate such an integration. 


B. State Administration. 

The suggested model state acts recently made available to the various state govern- 
ments by the Social Security Board for such use as the states may wish to make of 
them in planning their own programs, have suggested three alternative plans for 
integration of the work of the Employment Service and the unemployment compen- 
sation administration.* Alternative number one suggests the creation of an unem- 
ployment compensation commission independent of any existing state agencies with 
two coordinated divisions, one to administer unemployment compensation proper 
and the other to administer the employment service and to maintain necessary re- 
lationships with the United States Employment Service. Alternative number two, 
suggests that under an existing department of labor or industrial commission there 
be created an unemployment compensation and employment service division to ad- 
minister both of these functions with two sections in this division, one for unem- 
ployment compensation administration and one for employment service adminis- 
tration, with each of these sections performing functions similar to those of the 
divisions in plan one. Alternative number three provides that where there exists 
a department of labor or industrial commission with a state employment service as 
a division under such commission, there be created a coérdinate division under such 
department of labor or industrial commission for the administration of unemploy- 
ment compensation. 

It is therefore suggested that in one of these three ways close codrdination of the 
functions in administration of unemployment compensation and the employment 
service may be secured, while at the same time the distinct character and functions 
of each activity are clearly maintained and protected. There is always the risk, as 
has been shown in European experience, that in discharging the functions assigned 
to it in serving unemployment compensation, the public employment service may 
become a mere routine service agency devoted almost exclusively to the needs of the 
compensation program. It is extremely important that the placement functions 
including the development of relationships with private employers, and the effort 
to do a first class personnel job in the classification of workers and their effective 
readjustment into private employment, which are the major functions of an employ- 


*Soc. Sec. Bd., Draft Bills for State Unemployment Compensation of Pooled Fund and Employer 
Reserve Type (Jan. 1936), §§10, 12. 
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ment service, should be protected and not subordinated to the needs of the com- 
pensation program. 

It is believed that the suggested types of administrative organization proposed in 
these acts will adequately care for this situation. In the unemployment compensa- 
tion laws now in existence in a number of states, these several alternatives are exem- 
plified. Thus in the state of Wisconsin under the existing industrial commission 
there are two codrdinate but independent divisions, namely, the state employment 
service, affiliated with the United States Employment Service, and the unemployment 
compensation division. In the state of New York the act provides for a division of 
unemployment compensation in the department of labor and under this division 
there are two coérdinate sections, one for unemployment compensation administra- 
tion and the other comprising the New York State Employment Service, affiliated 
with the United States Employment Service. Another variation is found in the 
Massachusetts law creating an unemployment compensation commission under the 
department of labor but not responsible to it, said unemployment compensation com- 
mission having two coérdinate divisions, one for unemployment compensation 
administration and the other the Massachusetts State Employment Service, affiliated 
with the United States Employment Service. 

There will undoubtedly be many variations of the suggested alternatives outlined 
above in the laws as passed by the several states. The existing state precedents and 
the recommendations of the Social Security Board would seem to indicate that some 
such pattern of administrative relationships will be developed in the great majority 
of the states. There will thus be a single agency, either a department of labor, indus- 
trial commission or unemployment compensation commission in each state having 
full responsibility for the administration of both unemployment compensation and 
employment offices. 

Under such commission it is probable there will be a system of district and local 
offices in each of which there will be two distinct and separate activities carried on, 
the employment service with its own personnel and functions, and the unemploy- 
ment compensation administration. If the present plans of the Social Security Board 
mature it is probable that the district and local offices of the Security Board to serve 
the purposes of old age insurance or benefit administration, will parallel the district 
and local offices of the Employment Service and the unemployment compensation 
administration. While each of these three functions will be administered separately 
the codrdination of such district and local offices should be of major assistance in 
facilitating the effective administration of the entire program. It has been suggested 
that the district and local offices sérving these combined purposes be called Employ- 
ment offices. To the public these offices would be employment offices with unemploy- 
ment compensation and possibly old age insurance divisions attached. In this man- 
ner, the employment or placement function is emphasized rather than the compensa- 
tion or benefit features of the program. 
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Functions of the Employment Service in the Unemployment 
Compensation Program. 


While it is not yet possible to indicate with accuracy the provisions of the many 
state laws that will be passed on this subject, the development to date would seem to 
suggest that the Employment Service will have two major functions to discharge in 
the entire program: 


1. Registration. The Employment Service at the present time maintains a complete 
registration of all unemployed and employed persons who indicate their desire to secure 
either public or private employment through the facilities afforded by the Service. 
Since July 1933 approximately 20 million individuals have registered with the various 
offices of the Employment Service seeking work. Some 13 million placements have been 
made, either on public works projects of various kinds or in private employment and there 
remain a very large number of individuals who are each month indicating they are still 
seeking work and maintaining their registration in the Employment Service. 

As of December 31, 1935 there were over 8 million registrations in the active files, 
which means that this number of individuals were known to be actively seeking work 
through the facilities of these offices during December. There were some 12 million regis- 
trations in the inactive files. For each of these individuals the Employment Service has a 
rather complete registration record and there is available in Washington a punched card 
record of each such individual, indicating important items of information for purposes of 
identification and classification including the registration number, the age and sex of the 
registrants, usual occupation, industry to which attached, length of unemployment, veteran 
status, relief status, etc. 

For purposes of identification and classification of both unemployment compensation 
and old age benefit records, some registration of employed persons subject to the provisions 
of the various state and federal acts must be secured over a period of time and extension 
of the registration procedure of the Employment Service through codperation with em- 
ployers, seems the logical and probable means of securing this essential registration infor- 
mation. The registration procedure for employed persons subject to these acts would 
probably vary from the present method in that representatives of the employment service 
would make codperative and convenient arrangements with employers to register their 
employees at the place of work rather than requiring visitation at a central employment 
office for such purpose. 

2. Certification of employment status. In order to establish the fact of unemployment 
and the eligibility of an insured worker for benefit, the several state acts require that an 
individual in applying for benefit must register at the employment service office and either 
accept suitable employment which is available through the facilities of the office and for 
which the worker is qualified, or in the absence of such work opportunity, receive a 
certification from the Employment Service that no suitable employment is available and 
the applicant is thus eligible for benefit payment. 

It is difficult to over-estimate the importance of this particular function. If it becomes 
a mere routine certification process, the ease with which applicants may secure insurance 
benefits will inevitably lead to an unsupportable drain on the reserves of the compensation 
funds. 

Care must therefore be exercised to see that every possible avenue of suitable employ- 
ment is explored and made available through the Employment Service for the benefit 
of the applicants. 
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On the other hand, if requirements for the acceptance of employment are too rigid 
and not carefully guarded skilled workmen might conceivably be forced to accept unsatis- 
factory work which would not only contribute to destroying their skill, but would break 
down their standard of living and lessen their chances of securing satisfactory employment 
in the line of work for which they were well fitted. 


It is essential, therefore, that the Employment Service be in a position to secure 
complete information with respect to the available types of employment and render 
service of a character which will lead to employers’ codperation in the full utilization 
of the Service. It is also important that the Service develop the techniques of job 
analysis and improved methods in the selection of workers for referral to different 
types of employment, so that every available opportunity for the satisfactory adjust- 
ment and readjustment of wokers into private employment may be capitalized. 

The present efforts of the United States Employment Service in codperation with 
other agencies and national research groups to develop accurate job specifications, 
improved occupational classifications, and techniques for testing and classification of 
workers, must be developed in close codperation with the work of the Social Security 
Board if these ends are to be served. 


The exact administrative arrangements which will provide for the codrdination of 
employment service and unemployment compensation administration will vary from 
state to state and the ultimate form of the Washington organization is not yet clear. 
It is clear to all students of the problem, however, that the two activities must be 
administered as a closely codrdinated form of organization and at the same time 
every effort must be made to retain identity of functions and to promote and develop 
those aspects of the placement service which will contribute to the careful analysis 
of the labor market and the effort to secure satisfactory adjustment of individuals 
into private industry. 

At best an unemployment compensation program is a stop gap, a form of finan- 
cial protection in a period of unemployment, and the entire program should be so 
geared as to place the emphasis on getting people back to work in private industry 
in types of jobs which are likely to be as permanent as possible and well suited to the 
capacities and abilities of the workers. We believe that some encouragement may 
be drawn from the fact that proper consideration is being given to these matters in 
the early plans for setting up the all important program of social security in these 
United States. 




















ADMINISTERING UNEMPLOYMENT 
COMPENSATION BENEFIT CLAIMS 


Watter F. Dopp* 


The discussion in this article is based on the assumptions that state laws may 
constitutionally be enacted to conform to the Federal Social Security Act and that this 
act will be held to be a valid exercise of Congressional power. Nothing herein is to 
be construed as expressing concurrence either with the federal legislation or with the 
assumption that it is constitutional. The only issue here discussed is that as to 
methods of administration of state laws. This primarily involves the organization 
for the purpose of administering the law, and the procedure from the time a claim 
is filed under the law, although the problems of administration cannot, of course, be 
severed from the substantive provisions of law that are to be administered. 

The form of administrative organization is, of course, conditioned by the task to 
be performed. The things to be done with respect to unemployment compensation 
are in many respects similar to those in workmen’s compensation, and it is therefore 
to be expected that the administrative organization and procedure should be in large 
part copied from workmen’s compensation laws. But in the enactment of the new 
laws, the legislatures are not disturbed by certain problems which faced the drafts- 
men of the original workmen’s compensation laws, and are in a position to profit 
by experience in the administration of such laws. It is natural, therefore, to find in 
the unemployment compensation laws no use of trial by jury, and greater use of 
finality of fact determination by administrative bodies. It is natural also to find 
repeated the provisions of workmen’s compensation laws as to compulsion to produce 
testimony, self-incrimination, the avoidance of technical rules of evidence and of 
procedure, and judicial review of administrative determinations. 

In both unemployment compensation and workmen’s compensation there is (1) a 
large task of administrative supervision which may be termed ministerial in char- 
acter; (2) the examination and approval or disapproval of the great bulk of claims 
where there will be no contest of the claim or of the action denying a claim; the 
problem here is largely ministerial, but involves also a wide discretionary power, and 


* A.B., 1898, Florida State College; B.S., 1901, Stetson University; Ph.D. 1905, University of Chicago. 
Member of the Illinois Bar. Engaged in the practice of law in Chicago. In charge of an investigation of 
the administration of workmen’s compensation acts for the Commonwealth Fund, the results of which 
are in course of publication. Author of treatises in the fields of constitutional law, state government, and 
appellate jurisdiction and practice. 
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the proper exercise of this power will diminish the number of contested claims; 
(3) the determination of contested claims. In workmen’s compensation, the most 
satisfactory procedure with respect to contested claims has been that of an initial 
administrative hearing, with a review on appeal by some body or person who did 
not participate in or have an interest in the decision resulting from the initial hearing. 
Finality of fact-determination by administrative bodies is proper where adequately 
safeguarded, but such adequate safeguard requires that there be both an administra- 
tive hearing and a possibility of administrative review, before appeal may be had to 
the court on issues of law. 

The most essential point in any scheme of unemployment compensation is that 
of investigation of claims that are not contested; the next most essential point is 
that of the initial hearing upon a contested claim. The great bulk of claims will not 
be contested; and the decision on the initial hearing will in fact be final as to the 
great majority of claims that are contested. The initial investigation and allowance 
of uncontested claims will be much more important in unemployment compensation 
than in workmen’s compensation. In workmen’s compensation there is an employer- 
employee relationship, and, except under exclusive state funds, an adversary relation 
exists between the employee on the one side and the employer or insurance carrier 
on the other. The issues of contest are more clearly defined under workmen’s com- 
pensation; a claim is uncontested only when there appears no ground for contest; 
and no claim is settled without some investigation by a directly interested person 
or corporation. Unemployment compensation, on the other hand, will in most cases 
stand more nearly in contrast with workmen’s compensation under an exclusive state 
fund, as in Ohio, where there is no specific and direct interest upon the part of the 
employer. But the workmen’s compensation issues even under an exclusive state 
fund are more specific, and merit rating gives some specific interest to the employer. 
Yet experience during a period of depression has shown that the exclusive state fund 
under workmen’s compensation is not sufficiently protected. 

Whatever may be the defects of the system of employer reserves’ adopted in Wis- 
consin and Utah, and to some extent in Oregon, there remains under such laws a 
specific liability which may afford more ample protection to a fund as contrasted 
with the state-wide pooled fund. Pecuniary interest presents the strongest means of 
assuring that improper claims or improper amounts of claims are not allowed. This 
pecuniary incentive in Wisconsin and Utah may be restricted and the adoption of 
the pooled fund may be forced by refusal to permit adequate credit of employers’ 
contributions against the tax imposed by the Federal Social Security Act. If the 
power of Congress to adopt the Social Security Act is sustained, the character of the 
state law will be completely within federal control. The laws that have adopted the 
single pooled plan (except the New York act, the first to adopt this plan) provide, it 
is true, for ratings of employers in 1941 and thereafter on the basis of unemployment 


* This system is discussed in Brandeis, The Employer Reserve Type of Unemployment Compensation 
Law, supra, p. 54. 
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experience,” but the value of such provisions as a means of protecting the fund is 
doubtful, in view of the experience with merit rating in Ohio. The employer- 
employee relation is not directly maintained, and although notice of action upon the 
employee’s claim may be required to be sent to the most recent employer, the 
pecuniary interest is too remote to protect a public fund. 

In the nature of things, unemployment compensation will promote unemploy- 
ment in certain groups, just as health insurance has promoted sickness, and as 
workmen’s compensation promotes continued disability in certain types of cases. 
Laws will not change human nature, but they may provide safeguards against abuses 
occasioned by certain types of human reactions. Where a specific employer’s account 
is affected by a claim, as in Wisconsin and Utah, notice of a claim to the employer 
creates a sufficient adversary relation, and produces a contest, where the claim may 
be regarded as improper. Where there is a pooled fund, notice to the most recent 
employer will usually not create a contest even of an improper claim, and protection 
of a fund must be provided by some other means, if at all. 

Different types of administrative organization have been adopted by the states 
that have enacted unemployment compensation acts. A conference of Labor Depart- 
ment officials held in Asheville, North Carolina, on October 5, 1935, urged the desir- 
ability “of placing the administration of state unemployment compensation in the 
state agency generally responsible for the administration of labor legislation.” It is 
doubtful whether such a broad suggestion will find support. It is not possible to 
establish a uniform pattern for all states.2 In Alabama, California, Massachusetts 
and Washington, separate commissions have been established to administer unem- 
ployment compensation, and to have supervision of public employment offices; for 
the District of Columbia a separate board is created composed of the commissioners 
of the District as members ex officio, and one representative of employers and one of 
employees. In Oregon the members of the State Industrial Accident Commission 
(the body administering workmen’s compensation) constitute the State Unemploy- 
ment Compensation Commission which also controls free public employment offices. 
In Wisconsin and Utah unemployment compensation is placed under the industrial 
commissions which also administer the other labor laws of these states. In New 
Hampshire the Commissioner of Labor administers the act. In New York the 
administration is placed in the hands of the Industrial Commissioner, who is the 
head of the State Department of Labor, and a salaried state appeal board of three 
members is created. Provision is made generally by unemployment compensation 
acts for a state advisory board composed of representatives of employers, employees 
and of the general public, each in the same number. 

Which method of organization is best must be left to future determination, and 
it is probable that, as in workmen’s compensation, no one plan will be found to be 


* This system is discussed in Rubinow, State Pool Plans and Merit Rating, supra, p. 65. 
* For the types of organizations adopted, see Cook, The Bodies Administering Unemployment Com- 


pensation Laws, supra, p. 95. 
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the best. The essential things are that there be a close correlation of the functions 
of investigation and of administrative adjudication; and that both the administrative 
responsibility and the review of administrative determinations be vested in officers 
or bodies not too busy to perform their duties. There has been some difficulty where 
administrative review is independent of the original administrative hearing and of 
the task of investigation. New York and Pennsylvania have such an organization 
for workmen’s compensation, and New York now applies this plan to unemployment 
compensation. Such a plan, to operate successfully, requires the codperation of the 
department and of the independent board, and a different type of organization may 
well avoid difficulties which are at times presented by the absence of such codperation. 
Much may be said in favor of an independent commission administering unemploy- 
ment compensation and public employment offices; though, if the burden is not too 
heavy, the same result of coérdinated administration may be obtained by combining 
unemployment compensation with the administration of all other labor laws by a 
single commission, as in Utah and Wisconsin. Such combination, however, is likely 
to make an administrative review by the commission a purely perfunctory matter 
because the commission is too busy with other matters; under such conditions admin- 
istrative review should be provided before some other body which can in fact hear 
the issues, and provision is so made in Wisconsin and Utah. 

With respect to claims procedure, public employment offices serve as the places 
for registration and usually for the filing of claims, and one of the conditions for 
approval of state laws in order to get federal grants for the expense of administration 
and in order that employers may get credit against the federal tax is that provision 
shall be made for “payment of unemployment compensation solely through public 
employment offices in the state or such other agencies as the [Social Security] Board 
may approve.”* In New York the manager of the local state employment office at 
which the employee is registered receives the claim, sends notice to the employee’s 
last employer, and, in accordance with rules of the Industrial Commissioner, de- 
termines the validity of the claim and the amount of benefits.®> The employee or any 
other party affected by the finding may apply for a hearing before the manager, and 
from the manager’s decision on such hearing, an appeal may be taken to the state 
appeal board of three members, any one of whom may act for the board.® A decision 
of the manager, if not appealed from, is final on all questions of fact and law, and a 
decision of the appeal board is final on all questions of fact, and, unless appealed 
from, is final on all questions of law.” From the appeal board an appeal on questions 
of law may be taken to the Appellate Division of the Third District, and an appeal 
may then be taken to the Court of Appeals as is provided for other civil actions. 

This outline of New York procedure indicates a broad power in the manager of 


“Social Security Act of Aug. 14, 1935, Public, No. 271, 74th Cong., 1st Sess., tit. III, §303 (a) (2), 


tit. IX, §903 (a) (1). 
®N. Y. Cons. Laws, c. 31, art. 18, §510 (3) (N. Y. Laws 1935, c. 486). 
® 7d. §510 (4). Id. §510 (6). 87d. §510 (7). 
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the local state employment office. If he decides for the claimant, the decision is final 
if no one is sufficiently interested to appeal, and no one is likely to be sufficiently 
interested. No power is given to the Industrial Commissioner to question the de- 
cision unless he be a “party affected who appeared at the hearing before the man- 
ager,”® a construction which is doubtful. The fund is not adequately protected 
against improper awards, because of the absence of any person with a sufficient ad- 
versary interest to make a contest, but the employee is fully protected by provisions 
for appeal. A gesture of protection for the state fund appears in the provision that: 
“When the appeal board affirms a decision of a manager allowing benefits, such 
benefits shall be paid regardless of any appeal which may thereafter be taken to the 
courts . . . but if the said decision is finally reversed by the courts, the commissioner 
shall have a right of action for the recovery of the moneys paid pursuant to said 
decision.”!° 

In New York, it is true, provision is made for a continuing jurisdiction in the 
Industrial Commissioner, upon his own initiative or upon application of any party 
in interest, to review an award of benefits or a denial of a claim therefor “on the 
ground of a change in conditions, or because of a mistake as to fact,”!? and similar 
provisions are found in other acts;?* but defects in the original award are not likely 
to be effectively checked through this power. The New Hampshire procedure is 
similar to that of New York.1* Under the California law, the Commission controls 
as to whether claims shall be filed with the manager of the public employment office 
for the district or with a deputy of the commission designated for the purpose, and 
the investigation is made by the officer with whom filed, but provision is made for 
direct appeal to the commission only by the claimant."* 

Wisconsin, although less in need of safeguards, because of the pecuniary interest 
of the employer in his own reserves, has made more satisfactory provision for the 
initial investigation by “a deputy designated by the commission.”?® Not only this, 
but the Commission is also given power “to remove or transfer the proceedings on 
any claim pending before a deputy, appeal tribunal or commissioner,” with full 
power to alter any decision or to direct the taking of new evidence.*® A number of 
the other laws vest complete control in the central organization by permitting it to 
designate the officer to make the original investigation, and by empowering it to take 
control of proceedings on any pending claim.’* Such provisions are necessary if 
uniform and competent administration is to be had, and these provisions are much 
more essential where there is a pooled fund than where there is an individual em- 
ployer reserve. There is no assurance that the manager of a local employment office 


®° Id. §510 (4). © Ibid. 17d. §505 (2). 

* Utah Laws 1935, H. B. No. 86, §12; cf. Ore. Law 1935, Spec. Sess., H. B. No. 71, §9. 
18N. H. Laws 1935, ¢. 99, §§30-39. % Cal. Stat. 1935, c. 352, art. 6. 

%® Wis. Stat. §108.09 (2). 18 1d. §108.09 (6). 


™ Ala, Laws 1935, Sen. B. No. 395, §7 (a), (£); Mass. GEN Laws, c. 151A, §§34, 36 (Mass. Laws 
1935, c. 479); N. H. Laws 1935, c. 99, §§31, 353; Wash. Laws 1935, c. 145, §8 (2), (6); Wis. Srar. 
(1935) §108.9 (2), (6). 
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has the experience needed for the determination of claims, and his contact with 
other aspects of unemployment may make it undesirable to require that he be used 
for this purpose. Moreover, the determination of claims should not be under local 
control, but should be a matter of uniform state policy. 

With respect to administrative hearing and review, there are some differences 
among the laws, all of which, however, provide or profess to provide for one original 
hearing and for one review by a body other than that holding the original hearing. 
In Utah a hearing may be had before the officer of the employment office or before 
a salaried umpire designated by the Commission, with an appeal to a district appeal 
board, and thence to a state appeal board, with the necessity then of seeking a rehear- 
ing before the Industrial Commission before review may be sought in the Supreme 
Court.'® This procedure, which will, of course, be used in few cases, appears to be 
unduly complicated, though it must be borne in mind that judicial review is directly 
by the highest court of the state of Utah. In Oregon, on the other hand, the original 
investigation may be made without hearing, and unless a rehearing is sought before 
the Commission, the action of the deputy or employee designated by the Commission 
to make such investigation “as he deems necessary,” is considered the decision of the 
Commission.1® In Massachusetts a hearing may be demanded before the local or 
branch employment office official and “any party affected by such decision of the 
local or branch employment office official may file an appeal in such manner and 
within such time as the Commission may require, with such appeal board as the 
Commission may by rule establish for said purpose.”®° This gives more discretion 
as to administrative organization and procedure than is usually found in state laws. 

In creating original or intermediate appeal boards, the laws of Alabama,** the 
District of Columbia,?* New Hampshire,?* Utah,** Washington,?> and Wisconsin*® 
contain provisions which appear to be a hang-over from early compensation statutes. 
Appeal boards are established with a full time salaried employee as chairman, and 
with two other members, one representing employees and one representing em- 
ployers, but with provision under most of the statutes that the chairman alone may 
act in the absence of one or both the others, provided they had notice of the session. 
This recalls the theory of arbitration present in many of the early compensation 
laws, and still remaining in some, but of which very little use has been made in 
practice. 

The use of lawyers or other representatives in the presentation of unemployment 
compensation claims involves a problem not dissimilar from that existing in work- 
men’s compensation; the issues are less definite, but, on the other hand, are by no 
means so complex as those involved in contested workmen’s compensation cases. 


* Utah Laws 1935, H. B. No. 86, §§13-19. ® Ore. Laws 1935, H. B. No. 71, §9. 
® Mass. Gen. Laws, c. 151A, §§34, 35 (Mass. Laws 1935, c. 479). 

21 Ala. Laws 1935, Sen. B. No. 395, §7f. 

* Dist. of Col., Public, No. 386, 74th Cong. 1st Sess. (1935), §12 (d). 

N. H. Laws 1935, c. 99, §35. * Utah Laws 1935, H. B. No. 71, §9. 
*® Wash. Laws 1935, c. 145, §8 (6). * Wis, Stat. §108.09 (4). 
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Here again, the question as to the existence of an adversary relation presents itself. 
Aside from the states having exclusive state funds, contested workmen’s compensa- 
tion claims involve representation of two adverse parties. Except for the states 
having individual employer reserves, claims under unemployment compensation will 
be against a single fund, and the contest will primarily be one by the claimant against 
denial of an award or reduction of a claim. In such cases there will probably be 
much the same type of abuse as in workmen’s compensation. Efforts to prevent 
solicitation and to avoid abuses by those representing claimants have not proved 
effective in workmen’s compensation. Some states and many bar associations have 
thought they could correct the evils by limiting representation to lawyers, and the 
New York unemployment compensation act forbids the allowance of fees for repre- 
sentation unless the agent or representative is an attorney and counsellor at law.** 
In theory the lawyer is better trained to handle contested claims for compensation, 
and, in theory also, he is subject to stricter discipline than those who are not mem- 
bers of the bar. But experience with workmen’s compensation suggests a grave 
doubt as to whether lay representation of claimants is less efficient or less honest than 
that of the lawyer. A more direct protection to the claimant is sought through con- 
trol of fees. For unemployment compensation claims, New York limits claims for 
services to ten per cent, and requires that such claims be approved by the Industrial 
Commissioner in order to be enforcible.?® Wisconsin does not go so far, but requires 
commission approval of fees in excess of ten per cent.2° Experience with workmen’s 
compensation indicates that control of fees must be mandatory if it is to be effective. 
Solicitation is a misdemeanor under the New York act,®° but penalties alone may 
accomplish little toward curbing a practice which has as yet been little controlled in 
the field of workmen’s compensation. 

In the methods of administrative organization and procedure adopted by the 
several states will be found the influence of model unemployment compensation bills 
drafted in Washington. In view of the fact that it must approve the state laws, the 
Social Security Board has recently drafted two unemployment compensation bills— 
one based on the pooled fund plan with merit rating, and the other on separate em- 
ployer reserves but with alternative provisions for partial pooled accounts.*? The 
bills so drafted properly contain alternative provisions as to the form of organization 
for the administration of unemployment compensation. Both bills wisely follow the 
Wisconsin plan in providing that the original investigation shall be by “a deputy or 
representative designated by the commission”** and in vesting complete supervisory 
control in the commission.* The Board’s drafts contemplate an administrative hear- 
ing before an appeal tribunal composed, in the discretion of the commission, of either 


27N. Y. Consox. Laws, c. 31, art. 18, §511 (2) (N. Y. Laws 1935, c. 486). 

8 Id. §511 (3). ® Wis, Stat. §108.101. 

®N. Y. Consox. Laws, supra note 27, §511 (3). 

1 Soc. Sec. Bd., Draft Bills for State Unemployment Compensation of Pooled Fund and Employer 
Reserve Account Types (Jan. 1936). 

1d. §6 (b). 1d. §6 (e), (£). 
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a salaried examiner or a commissioner or of a board of three members consisting of 
a salaried officer and of one representative of employers and one of employees.** 
The alternative of a three-member board for such hearings is unimportant, for its 
use lies in the discretion of the commission, and initial hearings will in fact be held 
by full-time employees. Under the drafts, the initial hearing is held by the appeal 
tribunal and the decision of such tribunal becomes the decision of the commission 
and is final as to issues of fact “unless within ten days after the date of such decisions, 
the commission acts on its own motion or permits any of the parties to initiate 
further appeal or review.”®° Here again the drafts follow the Wisconsin practice in 
that administrative review is not a matter of right but rests in the discretion of the 
commission; this plan has not proved unsatisfactory in the administration of work- 
men’s compensation in Wisconsin, but where there is an adversary relation between 
the parties, it appears safest to have review as a matter of right if the administrative 
determination of fact is to be final. In practice, however, in case of contest much of 
the unemployment compensation will be paid on the basis of the appeal tribunal’s 
action, by virtue of the provision that “if an appeal tribunal affirms a decision of a 
deputy, or the commission affirms a decision of an appeal tribunal, allowing benefits, 
such benefits shall be paid regardless of any appeal which may thereafter be taken, 
but if such decision is finally reversed, no employer’s account shall be charged with 
benefits so paid.”8* The Board’s drafts are to be commended as seeking to centralize 
administrative control within each state. 

In any discussion of state laws, attention must, of course, be given to the pro- 
visions of the Federal. Social Security Act. Without the approval of a state law by 
the Social Security Board, no state may receive a federal grant for unemployment 
compensation administration,** and no employer may receive credit against the 
federal tax for contributions under a state law.3® Not only must the state law be 
approved in first instance, but the Board has continuing authority to decline to 
certify any state for the federal grant or the taxpayers’ credit.3® There is, therefore, 
a complete control by the Federal Board in the application of the standards established 
by federal law, and a wide discretion may be exercised as to whether such standards 
have in first instance been met or continue to be met by the methods of state admin- 
istration. Moreover, in view of the fact that public employment offices are used 
under all the state laws, and were intended by the Social Security Act to be so used,*° 
the Department of Labor has a similar continuing supervision over employment 
offices under the National Employment System Act of June 6, 1933.41 But the Social 
Security Act is the most important. Section 303 (a) of this act provides, among other 
things, that the law of a state shall include provisions for: 


71d. §6 (d). % Id. §6 (c). % 7d. §6 (b). 
*" Social Security Act, supra note 1, tit. III §303 a. 
88 7d., tit. IX §g02. ®° 1d. §903 (b). 


“7d., tit. III, §303 (a) (1), tit. IX, §903 (a) (1). 
“ 48 Stat. 114, 29 U. S. C. A. (Supp.) c. 4 C. For a discussion of the relation of the United States 


Employment Service to the administration of unemployment compensation laws, see Stead, The Réle of 
the Public Employment Service in the Unemployment Compensation Program, supra, p. 100. 
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“(1) Such methods of administration (other than those relating to selection, tenure of 
office, and compensation of personnel) as are found by the Board to be reasonably calcu- 
lated to insure full payment of unemployment compensation when due; and 

(2) Payment of unemployment compensation solely through public employment offices 
in the State or such other agencies as the Board may approve; and 

(3) Opportunity for a fair hearing, before an impartial tribunal, for all individuals 
whose claims for unemployment compensation are denied. . . .” 


Section 303 (b) provides that: 


“(b) Whenever the Board, after reasonable notice and opportunity for hearing to the 
State agency charged with the administration of the State law, finds that in the administra- 
tion of the law there is— 

(1) a denial, in a substantial number of cases, of unemployment compensation to 
individuals entitled thereto under such law; or 
(2) a failure to comply substantially with any provision specified in subsection (a); 
the Board shall notify such State agency that further payments will not be made to the 
State until the Board is satisfied that there is no longer any such denial or failure to comply. 
Until it is so satisfied it shall make no further certification to the Secretary of the Treasury 
with respect to such State.” 


Section 903 (a) makes a number of requirements as to the provisions of state 
laws, but subdivision (5) perhaps gives the broadest discretion of the Federal Board 
in the continuing supervision of state administration: 

“(5) Compensation shall not be denied in such State to any otherwise eligible in- 
dividual for refusing to accept new work under any of the following conditions: (A) If the 
position offered is vacant due directly to a strike, lockout or other labor dispute; (B) if the 
wages, hours, or other conditions of the work offered are substantially less favorable to the 
individual than those prevailing for similar work in the locality; (C) if as a condition of 
being employed the individual would be required to join a company union or to resign 
from or refrain from joining any bona fide labor organization.” 


Through the powers conferred, the Social Security Board may control the actual 
operation of state laws. If, in its opinion, there is, either through state admin- 
istrative or court action, “a denial, in a substantial number of cases, of unemployment 
compensation to individuals entitled thereto under such law” or if compensation is 
denied where, in its opinion, “the wages, hours or other conditions of the work 
offered are substantially less favorable to the individual than those prevailing for 
similar work in the locality,” it may go far to destroy industry in the state involved, 
unless there is immediate obedience to its orders. It is true, of course, that notice 
and an opportunity to be heard are provided with respect to the refusal of federal 
funds, but this places little limitation upon the wide discretion of the federal body. 

Although no abuse is to be expected from the present membership of the Social 
Security Board, the powers conferred upon it offer great possibilities for the future. 
An effort has been made to avoid the dominance of one party in the Social Security 
Board and in certain of the state unemployment compensation commissions, but a 
non-political administration is not accomplished by representation of two parties, or 
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by fairly long and staggered terms of office. Politics has been the most serious single 
problem in the state administration of workmen’s compensation, and the administra- 
tion in the several states has not consistently been of a high grade, but federal stand- 
ardization would have reduced all to a common level of mediocrity. Conditions 
during the past twenty-five years would probably have been much worse had the 
administration of state compensation laws been under a centralized control in Wash- 
ington. Greater opportunities present themselves in unemployment compensation, 
because the issues are less definite and there will, as to most claims, be no party 
who has a sufficient direct interest to investigate the basis of the claim. The final 
determination will thus in many cases rest with the manager of a state public em- 
ployment office. Politics has been dominant in the public employment offices in 
some states, and perhaps it will not disappear even though opposed both by the 
Department of Labor and by the Social Security Board. Unfortunately, also, future 
political influences in the Social Security Board itself are made possible by the 
provision that “appointments of attorneys and experts may be made without regard 
to the civil service laws,”** and by the omission to provide any limitations upon the 
executive power to remove members of the Board. It may be that the members of 
this Board do not fall within the scope of the recent decision of the United States 
Supreme Court in Rathbun v. United States,** but there would have been wisdom 
in attempting to protect them from removal without cause. Unemployment com- 
pensation has an uncertain actuarial basis at best; if politics intervenes or if there is 
a failure of adequate investigation of claims, it will become but an illusive dream to 
the worker. 

In order to obtain a successful administration of unemployment compensation, 
there must be (1) a sufficient employer interest in each specific claim for compensa- 
tion; (2) a centralized state control of the machinery designed for action upon claims; 
(3) a limitation of federal supervision, and a maintenance of state responsibility for 
the administration of the plan; and (4) an avoidance of conditions which will make 
possible the use of the plan as an aid to political organizations. In all of these re- 
spects a basis for failure has been laid in much that has been done. Experiments 
must be made in the initiation of any new plan, but mistakes may to some extent 
be avoided by the anticipation of difficulties that are likely to arise and by the use of 
knowledge gained from experience with similar problems in the past. 


“Social Security Act, supra note 1, tit. VII, §703. 
#2095 U. S. 602 (1935). 

















ADMINISTRATIVE PROBLEMS IN THE COLLECTION 
OF CONTRIBUTIONS 


Artuur E. WecNER* 


With the passage of unemployment compensation laws by states and the passage 
of the enabling Federal Social Security Act, the administration by the states of these 
laws becomes of general interest. The work of administration falls naturally into 
two major divisions: the collection of the funds out of which unemployment benefits 
are payable, and the payment of the unemployment benefits. This division is 
accentuated also by the element of time—benefit payments follow by two years the 
beginning of the collection of the benefit fund contributions. This deferment of 
benefit payments is definitely provided under the Federal Social Security Act,’ a 
provision which the state laws must follow in order that credit against the federal 
tax may be accorded contributions to state compensation funds. 

Since the first benefits become generally payable in Wisconsin (the first state to 
enact unemployment compensation) after July, 1936, and in no other state until 1938, 
this discussion must be limited to the one division of unemployment compensation 
administration—the collection of contributions. This presentation is based primarily 
on the experience in the administration of Wisconsin’s law during the eighteen 
months since it became effective. 

The collection of funds for benefit payments presumes a legislative enactment 
defining the individuals, firms, or entities on whom is imposed a contribution at a 
given rate on a given defined base. The problems of the collection then separate 
into three major groups: 

1. Coverage of the law (that is, on whom does the liability of contributions fall) 
and the attending administrative problems of interpreting legislative intent with 
respect to the persons subject to the law and of ferreting those persons out of all 
persons potentially subject to it. 

2. Defining legislative intent as to the base on which contributions are payable. 

3. The actual collection of the contribution with its attending problems of 
records, forms, and reports, and the all important problem of delinquency. 


* A.B., 1927, University of Wisconsin. Director of Contributions, Unemployment Compensation Depart- 
ment, Industrial Commission of Wisconsin. Member, American Society of Certified Public Accountants. 
*Public, No. 271, 74th Cong., 1st Sess. (1935) tit. IX, §903 (a) (2). 
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1. Coverage of the Law (Who are Liable for Contributions) 

Every unemployment compensation act passed by any state legislature imposes 
contributions, and the Federal Social Security Act, taxes, on the “employer.” Em- 
ployer” is usually defined as any person, partnership, association, or corporation, or 
legal representative, who has or has had in his employ a given number of individuals 
for a minimum period in employments not specifically excepted by the respective 
acts. To reach the employer who is subject to the act is then the first problem of 
those who administer a state unemployment compensation act. 

Every administrative office must assume that a vast number of employers are 
currently posted on legislation through their own attentiveness to current progress, 
and through advice of legal counsel and accountants, and these employers, who are 
the majority of the subject group, voluntarily contact the administrative office. The 
remaining employers—still a goodly number—must be contacted by the department. 
These employers can be reached through various departmental lists. There are, for 
example, in states where workmen’s compensation laws are effective, fairly compre- 
hensive lists of firms who have had accident compensation; there are the lists of the 
Insurance Department, the Banking Commission, the various licensing divisions of 
the state, such as warehouse, truck operation, restaurant, and the like; there are 
those lists of firms requiring annual health inspections, and those lists of firms 
requiring annual registration to keep corporate organization alive. In states where 
a state income tax is imposed one cannot overlook income tax returns. Aside from 
lists of employers obtained from other state departments, it is worth noting that em- 
ployers are generally sufficiently anxious to comply with legislative requirements to 
permit the use of rosters of trade associations of which they are members. 

But the problem of ferreting out employers, though it is a major administrative 
problem, can be thoroughly handled by intensive and continuous search. 

The problem, however, with respect to coverage under an unemployment com- 
pensation act reaches its more interesting aspects in those many cases where interpre- 
tation of legislative intent is required. The interpretations in these instances must 
necessarily follow precedents in court cases as well as rulings of other administrative 
departments. Among the most important of these is the problem of the employment 
relationship (the contract of hire) in determining whether an individual must be 
counted to make up the minimum number of employees required to declare an em- 
ployer subject to the act. Concretely, the following questions with varying degrees 
of relationship to employers are continually repeated. 

Is a salesman, who works on a commission only, and who also handles other 
lines, an employee of a given employer or of more employers? 

Are employees of a subcontractor (who is otherwise not subject to the act) em- 
ployees of the original employer where the work by such subcontractor is only inci- 
dental to the original employer’s business? 
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Are professional men, who by law can practice only as individuals, employees of 
those with whom they are associated? 

Are soliciting agents of insurance companies employees of the companies they 
represent? Are they still employees if they also have other means of livelihood? 

Are haulers of farm produce employees of the farmer, though actually paid by the 
company to whom they deliver the produce? | 

Many of these questions are, of course, answered by the laws themselves, and, 
where definitely legislated in or out, the problem becomes more easily answered. 

There is also to be considered in the matter of coverage of an unemployment 
compensation act the excepted employments—those employments which the legisla- 
ture did not intend to cover under the act. Some of the more common exceptions 
found in many of the state laws are farm and agricultural labor, casual labor, 
domestic service, and employment by municipalities and by exclusively charitable, 
religious, educational, or scientific funds or organizations. All of these exceptions 
need to be given rules and special handling. 

After employer lists have been prepared and some of the questions with respect 
to employers’ status answered, the administrative office must circularize the em- 
ployers potentially subject and must require from employers certain reports which 
are complete and detailed enough to permit them to determine their own status. 

This now becomes the problem of the individual state department and is more or 
less of a problem depending upon the respective state’s law. For example, a state 
where every employer is subject to the act regardless of the number of persons 
employed by him, where there are but a few or no exceptions of employment, would 
have much less of a problem than a state where a minimum of eight persons must 
be employed to be subject and which has a number of excepted employments. 

Such reports must, of course, show something of the history of the employer, 
something of his type of organization, and the number of persons employed by him 
in various employments, detailing particularly the excepted employments. These 
reports must also show the number of persons on the employer’s payroll by weeks 
or comparable payroll periods, or on given days within weeks if the law makes the 
determination of status on such smaller period. 

It is worth noting that the use of the calendar week instead of the day both in 
determination of employer status and computation of benefits relieves the adminis- 
tration of much of a complicated problem and makes a law more easily understood 
by both employer and employee. 


2. The Base on Which Contributions are Payable 

In all states which have enacted unemployment compensation laws the contribu- 
tions imposed by the respective laws are computed on the employer’s payroll—wages 
(remuneration) earned by the employee in personal service for the employer. 

This means precisely that every administrative office must deal with the definition 
of payroll and its related problems. The first problem to solve is the inclusiveness 
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of the payroll, i.¢., payments in kind, such as room and board, when that forms a 
part of payment for service; gratuities, such as tips, received by employees and not 
paid by the employer; the items which the contract of hire alone can best define, 
such as continued pay during vacation; pensions not paid out of accumulated benefit 

‘ reserves but as items of payroll; and sick benefits during sick leave not paid out of 
accumulated benefit reserves. There are the further items often included in the em- 
ployer’s payroll, such as expense allowances, often actual reimbursement for em- 
ployee’s expense outlay, which are probably not payroll for this purpose. And there 
is always the problem of the basis of accounting (cash or accrual) used by the 
employer, which becomes more important in dealing with undetermined items, 
applicable to definite calendar or fiscal periods, such as bonuses and profit shares in 
payment for services. 

Since the base on which contributions are payable is the important factor in the 
determination of the individual employer’s contribution, it cannot be lightly turned 
away. The administrative office must clearly and definitely rule on items of payroll 
and wages, and such rulings again must follow customary, good accounting and law. 


3. The Collection of the Contributions 

After the initial steps of determining who is subject to the unemployment com- 
pensation act, and after concluding the questions raised with respect to status and 
payrolls, the whole administration resolves itself into the collection of the contribu- 
tions imposed. The collection involves all of the questions of reports, records, ac- 
counting, benefits, information required for the determination of benefit payments, 
employment statistics, and the question of centralized information recording. The 
collection revolves further around the major differences in state laws—the employer 
reserve as typified in Wisconsin and the pooled fund as found in New York and the 
District of Columbia, and the further variation of the pooled fund, merit-rating. 

In the determination of the reports to be required of employers it is always advis- 
able to design a report which the employer can readily fill out. The report should be 
inclusive enough to cover all information that may be needed in the central office, 
even though it may not be immediately tabulated; and the report should nevertheless 
be simple enough to require no more information than will at some time or other 
be needed. The employer’s contribution report should be required frequently to 
coincide with accounting periods and to afford the administrative office current infor- 
mation with respect to the employer’s delinquency. Too long a period between 
reports is apt to permit the amount of the payments to become burdensome to the 
employer and increase delinquency. 

Monthly reports have been required in Wisconsin. Some states definitely intend 
to require reports at the close of each payroll period, and other states, it has been 
said, are contemplating semi-annual reports. Experience in Wisconsin has been 
favorable to the continuance of monthly reports—employers readily accustom them- 
selves to periodic reporting. More frequent reports, it may be found, add to the em- 
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ployer’s clerical cost, while less frequent reports may disturb that regularity and cause 
greater delinquencies. 

To aid in the regularity of reporting, Wisconsin mails out to employers at the 
close of each month printed forms on which payroll data is to be submitted. These 
forms bear the name, address and identification number of the employer, and he need 
supply merely the payroll information. Due dates for all reports have been staggered 
throughout the month to avoid peak loads. 

For administrative feasibility, admitting that the report forms must be designed 
to meet statutory requirements, it is nevertheless desirable that the contribution base 
be, as nearly as possible, the employer’s total payroll. Aside from the fact that total 
payroll would yield contributions more adequate to meet benefit payments, it must 
be recognized that every exclusion increases the administrative costs and problems. 

With respect to both employer reserves and merit-rating pooled fund systems, the 
administrative office has the problem of recording payrolls and contributions by indi- 
vidual employers. This becomes necessary when it is realized that a reserve system 
provides that benefits shall be payable to the unemployed individuals of an employer 
only from the funds contributed by the given employer, and becomes obviously neces- 
sary for merit-rating pooled fund systems when it is realized that merit rating 
involves the determination of the benefit payments in relation to an employer’s 
contributions. 

One of the problems every administrative office must determine, when it begins 
to administer an unemployment compensation act, is the necessity or desirability of 
centrally recording the earnings of individual employees, as is now being done in 
New York State and the District of Columbia, instead of deferring the compilation 
of data with respect to earnings of an unemployed individual until a claim for 
benefits arises, as Wisconsin proposes to do. The conclusion depends a great deal 
upon the determination of the benefit payments. The longer the period on which 
benefit payments are determined, the more necessary it becomes to have the indi- 
vidual employee’s earnings recorded in a central office. The shifting of the employee 
to other employers and the obvious administrative detail in securing employment 
data from employers no longer in business tend to make such centralization desirable. 
On the other hand, to require voluminous employer reports will tend to discourage 
the good will of the employer, since it greatly increases his cost, while only a small 
portion of the information will actually be needed. The majority of the employees 
involved are not apt to become unemployed and file claims for benefits. The record- 
ing, teo, of ali of this information by the central office places upon it an undue 
administrative volume. 

After the administrative office has determined the type of report the employer 
should be required to file and has determined to what extent employers should detail 
the payrolls reported, the problem then is to plan the routing of the reports and the 
mechanics of handling them. State statutes generally require that receipts be issued 
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for any moneys collected by a department and that such receipts be issued promptly 
and often, in duplicate or triplicate, and that the moneys collected be promptly de- 
posited. To this extent reports should be checked as promptly as possible, and the 
contribution remittances deposited. After receipt of the reports and the prompt 
issuing of receipts and depositing of money, the reports can be more leisurely routed 
to be recorded, rechecked for accuracy, and used for statistical purposes. 

The collection of contributions involves also an examination of employers’ records, 
first of all, to help employers understand some of the problems they face in their 
establishments, and second, to satisfy the administering department that payrolls are 
correctly reported. For this purpose traveling representatives, who are familiar with 
accounting and payroll records, can best be used. 

And not least among the problems of collecting contributions is the employer’s 
own record. Every administrative office will be called upon to advise employers what 
records they may be required to keep to best reflect and disclose the information the 
department may desire. The department, it would seem, can best help the employer 
in this respect by issuing notice to him of the information it is going to ask and in 
what form and under what circumstances it will be required. Generally, the less 
interference a department must cause an employer in the change of his record, the 
more readily will the information be forthcoming. 

Finally, after collections are being apparently well administered and no particular 
difficulty appears, the collecting officer must contend with the ever present problem 
of delinquency. Truly, every state law has penalty provisions and means of enforc- 
ing them, and such enforcing measures should be used in case of obstinate, recal- 
citrant employers. In addition to the fine and imprisonment penalties for wilful 
refusal to comply with any of the law’s provisions, Wisconsin has an interest penalty 
(1% a month) on delinquencies, which has had a salutary effect on collections. 

But the real problem facing the collector is how far should the penalty provisions 
be enforced on delinquent employers, whose financial position is such that they can- 
not actually make contribution payments, but who are striving to keep employed 
the employees now on their payrolls. In other words, to what extent should an 
administrative department of unemployment compensation carry its administration 
to the immediate benefit or detriment of employees now employed? 

Above all, it cannot be emphasized too strongly that the successful administration 
of an unemployment compensation act presupposes a well-trained and efficient per- 
sonnel. Wisconsin in this respect is fortunate to have a well-administered civil 
service law, and selections have been made from the examination lists prepared. 

Briefly, in conclusion—unemployment compensation legislation is the result of 
need visualized by both the employer and the employee, and the administration of 
the law can be made relatively simple if the administrative department does not 
overlook that the employer on the one side and the employee on the other are 


anxious to aid in the solving of the problems. 














A CRITICAL ANALYSIS OF THE FEDERALSTATE 
SYSTEM OF UNEMPLOYMENT COMPENSATION 


Joun C. Gati* anp R. S. Smetuurstt 


In presenting a critical analysis of our federal-state system of unemployment 
compensation from the viewpoint of employers, it is essential that we disclaim any 
intention or authority to present the views of all employers in the United States. We 
purport only to advance criticisms based on principles unanimously adopted by the 
National Association of Manufacturers, with which we are identified, representing 
the considered opinion of a real majority of all manufacturers throughout the 
country. Employers generally, like others, have been divided in their opinion on the 
desirability of unemployment compensation as a matter of right, rather than on the 
basis of demonstrated need, and likewise over the form in which any such system 
should be enacted. 

Before enactment of the Federal Social Security Act, employers in manufacturing 
enterprises represented through our Association, after a careful and extended study 
of English and other European systems, and of plans proposed for the United States, 
adopted a resolution reading in part as follows:* 


“Unemployment growing out of the depression has directed attention to the practicabil- 
ity of dealing with its recurrence through so-called compulsory unemployment insurance, 
benefits or reserves. 

“Industry is ready to codperate in an adequate and impartial study, and also to give 
approval to the adoption of a sound solution. The fear of a wrong solution, and the 
unpredictable effects of such a program, are serious deterrents to forward planning by 
business, so necessary to recovery. 

“Unless corrective measures are founded on adequate knowledge they are almost certain 
to be injurious rather than beneficial. 

“It is generally admitted by advocates of such compulsory unemployment insurance or 
reserve laws that the federal government cannot constitutionally establish a national system. 
To overcome this difficulty they propose, however, to provide federal subsidies to state 

* LL.B., 1922, George Washington University. Member of the District of Columbia and Virginia Bars. 
Associate Counsel, National Association of Manufacturers; counsel for various manufacturers’ and employers’ 
associations. Author of Some Observations on British Experience in the Field of Employment Relations 
and Social Insurance; contributor to various publications on labor legislation, social security, and other 


subjects of federal legislation. 
+ B.S., Harvard University; LL.B., George Washington University. Member of the District of Columbia 
Bar. Assistant Counsel, National Association of Manufacturers. Contributor to legal periodicals. 
*“Platform of American Industry” adopted at Annual Convention, National Association of Manufac- 


turers, Dec., 1934. 
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unemployment insurance or reserve systems or to make it seem advantageous for the states 
to establish such systems by imposing discriminatory federal taxes upon employers in states 
not having such laws. 

“We are opposed to a federal system of either character because it would impose na- 
tional control upon what are primarily local problems, a universal policy over widely vary- 
ing conditions. Experience under N. I. R. A. codes demonstrates the great difficulty of 
making any fair application of national standards to the greatly diversified conditions in 
industries in the several states growing out of difference in size, location, type of operations, 
and abilities to assume new burdens.” 


In December, 1935, after enactment of the Federal Social Security Act, and fol- 
lowing a careful study of its provisions, further recommendations were unanimously 
adopted in convention, reading in part that: 


“The Federal Social Security Act is contrary to the public interest in that it attempts 
to force uniform treatment of old age relief, relief of unemployment distress and relief 
of certain other forms of distress throughout the entire nation, regardless of local circum- 
stance and environment. It undertakes to accomplish this end by withdrawing from the 
national income and segregating in reserves such a large proportion of such income as 
seriously to disrupt current buying power. It thus creates reserves, which must be invested 
in securities of the Federal Government or guaranteed by it, in so large an amount as to 
encourage governmental extravagance and a continually expanding government debt. 
Extremely difficult problems of liquidation will arise when such reserves are required in 
the future. 

“This Act undertakes by the indirect route of taxation to force the respective states 
to acquiesce in its program, for their own protection, regardless of what may be their 
considered judgment as to the merits of its objectives. 

“These taxes, placed upon both the employee and the employer, will of necessity raise 
the cost of manufactured products, with a resulting increase in sales prices. This increase 
in prices, together with the diversion of income into government controlled reserves, will 
reduce the current buying power of the people and the demand for manufactured goods 
and employment in industry. 

“The Association is further of the opinion that any social security sought for by the 
individual states through statutory provisions should consider the following viewpoint, 
generally held by industry: 

“(a) Insurance against unemployment of a depressional character is impractical. All 
that can be hoped for from any form of unemployment insurance that will stand the test 
of time, is some form of termination compensation. 

“(b) Relief of depressional unemployment distress should be given on the basis of 
need only and not on the basis of statutory right. Such relief should be financed by current 
general taxation, except in an emergency, when it may be properly financed by temporary 
expansion of debt to be liquidated by early future taxation.” 


In presenting our analysis, reflecting the viewpoint of employers, we adopt these 
expressions as our guide. We approach our task with full realization that the posi- 
tion of the employer with respect to social legislation is easily misunderstood and as 
readily misinterpreted. Objection to the form of legislation, or to its timeliness, 
or to any of its details, is translated by many into opposition to its objective. But 
that is not the attitude of those whose views we present. 
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They agree at once that society must, as a matter of self-defense, care for all those 
persons who for one reason or another have become unwilling victims of any of 
the great hazards of life and who have no means of livelihood save that provided 
by society itself. They make no distinction in this respect between old age destitution 
and that arising from accident, ill health, or unemployment. 

But the means by which this objective is to be accomplished, the political and 
social organizations which have the responsibility for providing the necessary assis- 
tance, and the extent of the assistance to be given, are fundamental matters upon 
which we believe there not only can be, but is, great disagreement among many 
people who, like employers, are sympathetic with the objective. 

With this attitude we undertake our analysis of the system of unemployment 
compensation inaugurated under Title IX of the Federal Social Security Act. This 
law imposes a tax on employers and permits credits against that tax for contributions 
made under state unemployment compensation laws approved by the Federal Social 
Security Board. The federal law contains certain provisions which must be included 
in any state law before contributions paid under it can be credited against the federal 
tax. Provision is also made for a system of additional credit allowances for employers 
whose contributions under state laws are reduced because of good employment 
records. These additional credits are allowed only if the state law allowing lower 
rates of contribution conforms to certain other standards prescribed in the Federal 
Act. 

Federal supervision over the administration of state laws is accomplished through 
Title III of the Social Security Act, under which federal funds will be donated to 
the states for administration of their unemployment compensation laws. These 
grants will be made, however, only when the state laws have been approved under 
Title IX, and contain certain additional provisions prescribed in Title III relating 
to administration. 

Our major criticisms of the federal-state system of unemployment compensation 
contemplated by the Federal Social Security Act may be summarized as follows: 

1. The Federal Act imposes upon the states, and has itself adopted, one of the 
most objectionable systems of taxation which could have been selected, from the 
standpoint of the government and of those who must pay the tax. 

2. The Federal Act has denied to the states the privilege of enacting unemploy- 
ment compensation laws sufficiently flexible to meet diverse local needs and condi- 
tions. 

3. Recognizing that the federal government has assumed the function of guiding 
the states in the enactment of sound unemployment compensation laws, the Social 
Security Act has failed to impose standards which should have been prescribed to 
secure a sound and effective federal-state system. 

4. The Federal Social Security Act has failed to provide the necessary safeguards 
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to insure the creation and maintenance of efficient and non-partisan administrative 
machinery either for itself or in the several states. 

Returning to our first objection, our criticism is directed against the use of a 
payroll tax, first for the purpose of coercing state legislation, and second, as a sound 
method for supporting a system of unemployment compensation. The tax is levied 
upon the act of providing employment. It is imposed without regard to ability to 
pay, on the theory that the burden of the tax represents a legitimate item in cost 
of production. It is levied on payrolls in the face of widespread unemployment and 
at a time when it necessarily operates with peculiar harshness. These objections are 
on economic and political grounds, but they are supported by a brief consideration 
of the legal and administrative problems resulting from the use of the payroll tax by 
the Federal Government itself and by the States upon whom it has been inflicted 
by the Social Security Act. 

The Federal Act.imposes upon every employer of eight or more individuals 
(except in certain excluded employments), a tax beginning at the rate of 1% of 
total wages payable by the employer during the calendar year 1936, 2% during 1937, 
and 3% thereafter.2?_ Who is an employer subject to the tax? The law provides that 
an employer does not include any person unless on each of some twenty days during 
the calendar year, each day being in a different calendar week, the total number of 
individuals in his employ for some portion of the day was eight or more.? Except 
in border line cases, perhaps, there should be no great difficulty in determining who 
is an employer for the purposes of the federal tax. The next question, however, is, 
to ascertain who should be considered “in his employ” to determine whether he em- 
ploys eight or more individuals. The term “in his employ” is not defined, but the 
term “employment” means any service performed within the United States by an 
employee for his employer, with the exception of certain classes of services excluded 
from the Act.* By this definition we are again brought to the question of ascertain- 
ing who is an “employee.” The Federal Act defines an employee only as follows: 
“The term employee includes an officer of a corporation.”> There is no further at- 
tempt at definition. The tax is levied on total wages payable by the employer with 
respect to any service performed within the United States for him by an employee.® 
The term “employee,” therefore, is important not only in determining whether the 
employer has eight or more individuals in his employ, but also in fixing the total 
wages upon which the federal tax must be paid. 

The term “wages” is subject to the same ambiguity. The term is defined to mean 
“all remuneration for employment, including the cash value of all remuneration paid 
in any medium other than cash.”” For a law which purports merely to establish an 
incentive for state legislation, Title IX of the Social Security Act has probably in- 


*Social Security Act of Aug. 14, 1935, Public, No. 271, 74th Cong., 1st Sess., tit. IX, §901. 
® Id. §907 (a). 

* Id. §907 (c). 51d. §1101 (a) (6). 

*Id. §§901, 907. Id. §907 (b). 
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jected more ambiguous phrases into the law, susceptible to varying interpretations, 
than any previous statute of the kind yet enacted. While for the purposes of admin- 
istration by the federal government, these ambiguities may be clarified in the form 
of uniform rules applicable where the federal tax is levied, the same uncertain 
concepts have been copied in state laws where no uniformity of interpretation can 
be expected. 

We emphasize these ambiguities, not to criticize those who drafted the legislation, 
but to point out the inherent objections to a payroll tax. It is a tax imposed upon 
an economic relationship which has escaped legal definition. At common law the 
relationship of master and servant was marked out under the law of contract and 
tort. Well established distinctions carried us into the law of principal and agent, 
or succeeded in creating a new relationship of independent contractor. Under 
modern statute law, the emphasis has shifted from contract to status, and delineation 
of the employer-employee relationship has been controlled by the impact of public 
policy represented in modern legislation. For example, the relationship under 
workmen’s compensation laws and employers’ liability acts is defined to relate the 
employer’s liability to the degree of control exercised over the employee or his place 
of employment. Under more recent legislation pertaining to labor disputes, the 
relationship of employer and employee is differently defined to effectuate an entirely 
different public policy.® It is obvious that under unemployment compensation laws, 
the relationship must be even further defined to reflect the new social responsibility 
imposed upon employers. 

It is unfortunate, therefore, that this elusive and constantly changing legal relation- 
ship should have been selected as the subject of a federal tax, with the consequent 
emphasis on the production of revenue rather than upon establishing a realistic 
demarcation of its true economic limits. In practice, it means that many efficient 
and economically desirable methods of doing business must be altered or abandoned 
to avoid the imposition of tax liability in cases where the employer could not, under 
any reasonable concept of social obligation, be considered responsible for the future 
unemployment of persons now performing services for him.® 

These objections to the federal law are not confined merely to the language which 
determines the original tax liability of an employer. The same uncertainties have 
been included in those sections of the Act which permit credits against the federal 


®In the National Labor Relations Act, 29 U. S. C. A. (Supp. 1935) §152 (3), the term “employee” 
is defined to continue the “status” of employer-employee even after any contract of employment may have 
been terminated. It reads: “The term ‘employee’ shall include any employee, and shall not be limited to 
the employees of a particular employer, unless the Act explicitly states otherwise, and shall include any 
individual whose work has ceased as a consequence of, or in connection with, any current labor dispute 
or because of any unfair labor practice, and who has not obtained any other regular and substantially 
equivalent employment, but shall not include any individual employed as an agricultural laborer, or in 
the domestic service of any family or person at his home, or any individual employed by his parent or 
spouse.” 
me As an example, compare provisions in state laws already enacted imposing primary liability on 
persons contracting for supplies for the payment of the tax on payrolls of subcontractors or suppliers. 
E.g. N. Y. Consor. Laws, c. 31, art. 18, §502 (3) (N. Y. Laws 1935, c. 468). 
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tax for contributions made under an approved state unemployment compensation 
law. In the first place, no credit will be allowed against the federal tax unless the 
state law has been approved by the Federal Social Security Board. To secure original 
approval, the state law must contain certain provisions specified in the Federal Act. 
Among other mandatory provisions, the state law must provide that no compensation 
shall be denied to any eligible individual for refusing to accept new work, if the 
position offered is vacant due directly to a strike, lockout, or other labor dispute; if 
the wages, hours or other conditions of the work offered are substantially less 
favorable to the employee than those prevailing for similar work in the locality, or, 
if as a condition of being employed the individual would be required to join a 
company union or to resign from or refrain from joining any bona fide labor organi- 
zation.1° What is a “company union,” or even a “bona fide labor organization”? 
Until the past three years, no attempt has been made by any branch of government 
to give either legislative or judicial interpretation to these new concepts.’ For the 
same reason, objection should be raised to the use of the language “strike, lockout, 
or other labor dispute.” Strikes may be legal or illegal and labor disputes may or 
may not involve any differences between an employer and his own employees.’ 
The effect, however, of including such specifications in the Federal Act is to force 
upon the states a policy of awarding compensation to former employees who have 
voluntarily quit their employment pursuant to an illegal strike or because of some 
jurisdictional or other dispute between rival labor organizations in the establishment. 
Furthermore, the term “substantially less favorable,” relating to wages, hours or 
other conditions of work is likewise ambiguous. Does this mean that an employee 
could refuse to accept work in an employment not covered by a state unemployment 
compensation law or for an employer not subject to the Federal Old-Age Insurance 
plan? Certainly the loss of future benefits for unemployment or of insurance for old 
age would result in a condition “substantially less favorable” to the individual. 
Finally, what comprises “similar work in the locality?”1® 

In addition to these uncertain conditions upon which original approval must be 
based, approval of a state law may be withdrawn at any time for reasons over which 
the taxpayer has no control, and for causes which cannot be anticipated in advance. 


Social Security Act, supra note 2, tit. IX, §903 (a) (5). 

1 The terms have been used, but not defined, in Section 7 (a) of the National Industrial Recovery Act, 
48 Srar. 198 (1933), 15 U. S. C. A. (Supp.) §707 (a), and in the Bankruptcy Act, as amended by Act 
of March 3, 1933, 47 Stat. 1481, 11 U. S.C. A. (Supp.) §205 (0)-(q). In the National Labor Relations 
Act, supra note 8, §152 (5), the term “company union” was not used, but the term “labor organization” 
was defined to mean: “Any organization of any kind, or any agency or employee representation committee 
or plan, in which employees participate and which exists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor‘ disputes, wages, rates of pay, hours of employment, or con- 
ditions of work.” 

See definition of “labor dispute” in National Labor Relations Act, supra note 8, §152 (9), and in 
the Norris-La Guardia Anti-injunction Act, 47 Stat. 70 (1932), 29 U. S. C. A. (Supp.) §113. 

* See Connally v. General Construction Co., 269 U. S. 385 (1926), wherein the Court said, at p. 394: 
“Additional obscurity is imparted to the statute by the use of the qualifying word ‘locality.’ Who can 
say, with any degree of accuracy, what areas constitute the locality where a given piece of work is being 


done?”, 
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The law provides that the Board shall not certify that a state law complies with 
the federal standards if “it no longer contains the provisions specified” in the Social 
Security Act as now written, or “has with respect to any taxable year failed to 
comply substantially with any such provision.”!* 

The law also provides that credit may be taken against the federal tax for “the 
amount of contributions, with respect to employment during the taxable year.”15 
Presumably, because of the limited definition of “employment” in Title IX of the 
Federal Act, this means that contributions to a state fund covering employees ex- 
cluded from the federal law could not be used in claiming credit against the federal 
tax. However, under Section 909 of the federal law an employer may credit against 
the tax, contributions which he might have been required to pay if he had been 
subject to the higher rates prevailing in any particular state. In other words, addi- 
tional credits apparently are allowed employers entitled to lower rates of contribution 
even though these contributions are made with respect to employments not covered 
under the Federal Act. 

These so-called additional credit allowances are ambiguous in another respect. 
The additional credits are allowed to favored employers when contributions actually 
paid by them are exceeded by contributions they would have been required to pay if 
their employment record was less meritorious. They are permitted to credit against 
the federal tax an amount representing the difference between the contributions 
actually paid and those which they might have paid if they were subject to the 
higher rates. Does this mean that no state could entirely exempt an employer from 
any contributions, if a sufficient reserve has been established, without subjecting such 
employer to the total federal tax? Apparently it precludes any state law permitting 
private compensation plans or exempting certain classes of employers from paying 
any contributions whatever. The consequences of such a situation will be discussed 
elsewhere.1® 

Many of these ambiguities in the federal law could have been avoided. Some, 
perhaps, can be cured by regulations or even by prompt amendments to the law. 
Unfortunately, however, they have been reflected in the legislation of several states, 
and for that reason have created confusion and complications not easily to be cor- 
rected. Employers who must bear the burden of clarification have a legitimate basis 
of criticism. 

These objections to language and terminology, although serious enough to impede 
fair and impartial public administration, may appear relatively unimportant in the 
light of more fundamental defects which we now consider. We have already men- 
tioned several objectionable features of a tax on payrolls. This form of tax has been 
universally adopted in state compensation laws already enacted, and the evils of such 
a tax have been intensified because used to discourage compulsory contributions from 
those who benefit directly from unemployment compensation. It is our contention 


™ Social Security Act, supra note 2, tit. IX, §903 (b). 
8 Id. §902. See p. 131, infra. 
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that no compulsory system of unemployment compensation based on a “pooled fund” 
plan can be maintained on a solvent basis, if that system does not require contribu- 
tions by employees eligible for benefits. There is even considerable force to the 
British argument for equal contributions by employers, employees and the govern- 
ment. The argument is that if there is a three-way plan of contribution and on an 
equal basis, each of the three parties is practically estopped to agitate for increases in 
rates of benefit which may have the effect of breaking down the fund. Employee 
organizations cannot agitate for these increases because to do so is to advocate addi- 
tional taxation of the employees. Majority political parties being charged with the 
responsibility of balancing budgets and maintaining the solvency of the insurance 
fund are much less likely to make inroads upon the fund when they also have the 
responsibility of levying taxes to meet possible deficits. By levying a payroll tax on 
employers, and by permitting credits against that tax only to the extent of contribu- 
tions to state laws actually paid by employers, the federal law has discouraged the 
adoption in state laws of the principle of equal joint contributions, or the adoption 
of any other method of financing unemployment compensation.'? 

A second, and perhaps more serious defect in the Federal Act arises from its 
failure to permit flexibility in state laws to meet local conditions. On this point, the 
President’s Committee on Economic Security stated the sound principle. It recom- 
mended that:78 

“The plan for unemployment compensation that we suggest contemplates that the 


States shall have broad freedom to set up the type of unemployment compensation they 
wish. We believe that all matters in which uniformity is not absolutely essential should 


be left to the States.” 

Its detailed recommendations, however, did not conform to this declaration, and 
a study of state compensation laws thus far enacted will reveal that flexibility has 
been permitted by the federal law in name only. Flexibility connotes that the indi- 
vidual states should be permitted to adopt legislation based on local needs and con- 
ditions, dependent upon the extent of industrial development and the nature of the 
unemployment problem in particular trades or industries. What degree of flexibility 
has been permitted? 

At the outset we eliminate two elements over which the various states are allowed 
no practical discretion. The Social Security Act compels the adoption of a com- 
pulsory system, whether desirable or not, and requires that it be supported primarily, 
if not exclusively, by direct taxes on employers. The states, therefore, have no other 
choice in selecting a method “to socialize the losses resulting from unemployment.” 
These alone cut deeply into any flexibility allowed the states, but we pass over them 
to avoid debate on policies which have created so many differences of opinion. 


* Of unemployment compensation laws thus far enacted, five require no contributions whatever from 
employees. In the states where employee contributions are required, none exceed 1% of wages or 50% 


of the contributions required of employers. 
* See Message of the President of the United States Recommending Legislation on Economic Security, 


H. Doc. No. 81, 74th Cong., 1st. Sess. (1935) p. 16. 
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Other objections cannot be thus overlooked. The federal tax, as we have ob- 
served, is levied on all employers of eight or more employees. Employments ex- 
empted from the tax have no bearing here. By imposing the tax on all employers, 
and by allowing no credits against this tax to employers exempted from paying con- 
tributions under state laws, the states, naturally enough, have not provided such ex- 
emptions, even though generally admitted to be desirable. For example, we find no 
provision for exempting new enterprises or establishments on the verge of bank- 
ruptcy, and nothing to encourage expansion of employment by employers already 
in operation. Even more unfortunate, we find totally inadequate treatment of sea- 
sonal, casual or part-time workers. True, the Federal Act defines the term employer 
to include only those employing eight or more individuals on some 20 days in a 
calendar year, each day being in a different calendar week.1® This definition, how- 
ever, is important only in determining whether an employer has eight or more indi- 
viduals in his employ. It does not permit a reduction in tax liability on wages paid 
to part-time workers, and consequently the states have not seen fit to do so because 
of the federal tax. We assume that it is socially desirable to stimulate any legitimate 
form of gainful employment. The Federal Social Security Act has certainly not 
imparted any such encouragement, nor has it permitted the states to do so with 
respect to these types of employment. 

Most states have undertaken to limit benefits to part-time workers by relating the 
amount of benefits to the actual number of weeks employed. The emphasis here, 
however, is on seasonal unemployment and the major purpose is to prevent excessive 
drains on unemployment reserves. Similar concern for the promotion of seasonal, 
part-time or casual employment has not been reflected because of the universal 
application of the payroll tax in the Federal Social Security Act. 

Perhaps the most severe condemnation directed against the lack of flexibility in 
our federal-state system arises in connection with the particular type of law which 
the states in reality are permitted to adopt under the Federal Act. It is generally 
conceded that conditions of employment, or unemployment, vary in considerable 
degree in different trades or industries, or even among employers in the same trade 
or industry. It is also generally conceded, that no single type of unemployment 
compensation law is suited to these variables, and that flexibility is indispensable in 
applying the proper form. On this score, the Social Security Act has imposed im- 
portant limitations on state action. 

The theory of diversity is that employers who can stabilize employment, or reduce 
unemployment to a minimum, should be permitted to benefit from such activities 
through a lower rate of contributions, or, under some conditions, be temporarily 
excused from any contributions whatever. Such is the basis of individual employer 
reserves, guaranteed employment, or agreements to pay a dismissal wage. Under the 
Social Security Act, adoption of such plans has been so limited with restrictions as to 


* Social Security Act, supra note 2, tit. IX, §907 (a). 
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jeopardize their value for experimental purposes in adapting the best form of unem- 
ployment compensation to particular needs or conditions. In effect, we have a lack 
of flexibility no less objectionable than any that could be inflicted in a completely 
centralized federal system.?° 

In the first place, the Federal Act successfully limits the choice of plans to three 
types; the pooled fund, separate reserve accounts for single employers or groups of 
employers, and a form of guaranteed employment. These original restrictions are 
accomplished in Section 910 of the Act by refusing credits against the federal tax 
unless the state law authorizing lower rates of contribution complies with certain 
additional standards prescribed in the law. 

Under Section 902, it will be recalled, credits up to go per cent of the federal tax 
are allowed for contributions under approved state laws. It was contemplated, of 
course, that state contributions would generally be at rates at least as high as the 
federal payroll tax, so that employers paying such rates could realize the full benefit 
of the go per cent credit allowance. It was also contemplated, however, that em- 
ployers with low unemployment records might be rewarded by reducing their rates 
of contribution. Obviously nothing would be gained if a reduction in state con- 
tributions would be offset by an increase in federal tax liability, and for that reason 
no state would allow lower rates unless the plan under which they were allowed 
complied with the standards in Section g10 of the Federal Act. In this manner, 
therefore, the Social Security Act has succeeded in restricting the freedom of the 
states to adopt the form of law most fitted to their local needs. 

Credit for lower rates of contribution under a scheme of guaranteed employment 
can be allowed only if the employer “guarantees in advance thirty hours of wages 
for each of forty calendar weeks . . . in twelve months, to all the individuals in his 
employ in one or more distinct establishments.”** Such restrictions practically 
eliminate the use of guaranteed employment, one of the most important forms of 
employment stabilization.?? 

An employer using casual, part-time, or seasonal workers is immediately excluded, 
for obviously he cannot guarantee forty weeks of employment during the year “to 
all the individuals in his employ.” The necessity of including all employees likewise 
precludes adoption of such a scheme to cover only workers whose employment, over 
a period of time, has acquired a fairly certain degree of permanency. Furthermore, 


®°'We do not overlook provisions in laws already enacted authorizing later adoption of a system of 
merit ratings. This is desirable, but such provisions represent the limits to which state laws as a practical 
matter are permitted to go under the Social Security Act. Once merit ratings are adopted, flexibility 
beyond this point is seriously restricted. 

* Social Security Act, supra note 2, tit. IX, §g10 (c) (3) (A). 

* Four states have made provision for guaranteed employment accounts, but at the time of writing, 
only one of such laws had been approved by the Social Security Board, viz., Wisconsin. This law permits 
exclusion of new workers until after twelve weeks of employment. There may be some doubt, notwith- 
standing §908 of the Act, whether the Commissioner of Internal Revenue would be obliged to permit 
additional credit allowances for contributions under a plan not covering “all employees,” even though 
approved by the Board. 

For a discussion of the effect of the Federal Act upon the use of guaranteed employment plans, see 
Hibbard, Guaranteed Employment Plans, supra, p. 90. 
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the necessity of including all employees “in one or more distinct establishments” may 
be interpreted to mean that the guarantee of employment must cover all establish- 
ments of the employer whether or not all are located in the same state. 

Equally rigid requirements are imposed on the use of separate reserve accounts 
for individual employers, and no credit whatever could be allowed against the federal 
tax to employers permitted to maintain private compensation plans conforming to 
standards prescribed by state law or to pay unemployment compensation in the form 
of a dismissal wage. Any of these alternatives has merit in our quest for ‘the 
stabilization of employment, and yet as a practical matter they are banned in a law 
which purports to permit flexibility and experimentation in state laws. In contrast, 
it would be appropriate to compare the rapid development of state workmen’s com- 
pensation laws in this country, free from any federal stimulant, and reflecting the 
diversity of needs and conditions in each particular state. 

Since the Federal Act assumed the function of prescribing standards to assure 
sound state unemployment compensation laws, it is a legitimate criticism of the Act 
that it failed to prescribe certain standards essential to any sound federal-state system 
inaugurated in this country. The argument that certain problems are difficult of 
solution is no excuse for failure to exercise the assumed obligation of aiding the 
states in initiating sound laws. The failure to include certain standards may well 
lead to a breakdown in the system and, if the answer to these problems was not 
available, considerable force is given one of the major arguments of employers that 
we should not embark upon a nationwide system of unemployment compensation 
without extensive non-partisan study and investigation by some group selected by 
the government for that purpose. It is our position that the Federal Social Security 
Act, in purporting to initiate a joint federal-state plan, should have included standards 
designed to meet the problems of employers who are carrying on business in more 
than one state, as well as the problems created by employees who perform work in 
several states. 

Our experience with matters of federal and state taxation of business enterprise, 
and our experience with the jurisdictional problems which have. developed under 
state workmen’s compensation laws and the Federal Employers Liability Act should 
certainly have impressed upon the proponents of a federal-state system of unemploy- 
ment compensation the necessity for meeting these difficulties at the very outset.?® 
Serious problems are created by the system we have adopted. A very large percent- 
age of industry, trade, and commerce in this country is carried on by enterprises 
doing business both in interstate commerce and in several states. What should be 
the liability of an employer who has employees engaged in interstate commerce? 


* While the problem of extra-territorial application of state workmen’s compensation laws is primarily 
one of conflict of laws, jurisdictional issues of a more fundamental nature may be involved, as suggested 
in Alaska Packers’ Ass’n v. Industrial Comm. of California, 294 U. S. 532 (1934), wherein the Supreme 
Court said, at p. 540: “The due process clause denies to a state any power to restrict or control the 
obligation of contracts executed and to be performed without the state, as an attempt to exercise power 
over a subject matter not within its constitutional jurisdiction. . . . Similarly, a state may not penalize or 
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To what extent can a single state exercise jurisdiction over employers having no 
place of business within the state but who do have employees performing work or 
services within such state? How should an employer be treated with respect to 
employees performing work over an area comprising several states? Shall the state 
where contracts of employment are made be permitted to assess contributions on the 
wages paid such employees even though the work they perform is rendered outside 
the state? If this should be the rule, what should be the rule of the state where the 
employee resides, and which presumably would be burdened with the cost of relief 
in the event of distress due to unemployment? What is the interest of a state where 
the services are performed, but in which the contract of employment was not made 
and in which the employee has no residence? Should we adopt a policy under which 
each state is encouraged to extend the coverage of its law to all employers or em- 
ployees over whom it can conceivably assert jurisdiction? Under workmen’s com- 
pensation laws, jurisdiction has been asserted, and sustained, by the state in which 
the contract of employment is made and also by the state where the injury occurs.?* 
Let us examine efforts to solve these problems in connection with unemployment 
compensation laws. 

The Social Security Act itself contains nothing to guide the states in adopting 
uniform treatment of these problems. Section 906 of the Act is of no assistance 
whatever. It provides that: 

“No person required under a State law to make payments to an unemployment fund 
shall be relieved from compliance therewith on the ground that he is engaged in interstate 
commerce, or that the State law does not distinguish between employees engaged in 
interstate commerce and those engaged in intrastate commerce.” 


This provision is meaningless. If inclusion of certain employers or employees 
under a state law should burden interstate commerce, there is serious doubt whether 
Congress could sanction or excuse such burden. If inclusion under workmen’s com- 
pensation laws is any analogy, the same groups undoubtedly can be embraced within 
unemployment compensation laws without imposing a burden on interstate com- 
merce. This provision in the Federal Act has merely served as a suggestion to the 
states to make their own laws all-inclusive. If not this, then its only purpose must 
be the suggestion of a rule of decision to be followed by the courts. 

These problems have been variously treated in state laws, and the solution recom- 
mended in the Model Act drafted by the Committee on Economic Security, even 
though generally adopted, is subject to serious objections. The Model Act recom- 


tax a contract entered into and to be performed outside the state, although one of the contracting parties 
is within the state.” 

States where the contract of employment is made have extended protection for injuries received else- 
where, Bradford Electric Co. v. Clapper, 286 U. S. 145 (1931); Alaska Packers’ Ass’n v. Industrial Comm., 
supra. On the other hand, states where the injury occurs have extended protection of their laws even 
though contract of employment was made in another state. Ohio v. Chattanooga Boiler & Tank Co., 289 
U. S. 439 (1932). 

™ See note 23, supra. 
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mends, and several states have adopted in substance, a provision that an “employee” 
shall be considered “an employee within the state” when “all or the greater part” 
of his work is performed within such state.*° The entire annual wage of such 
persons would be the basis of his employer’s contributions. In the case of other 
persons employed in more than one state, the term “employment” would include 
“the employment of such persons to the extent prescribed by general rules” to be 
adopted by each state administrative agency.2® What is the effect of this provision? 

The entire wage of an employee may be taxed in two or more states to the same 
extent as could be done without such a provision. Furthermore, this standard fails 
to consider the real basis of unemployment compensation, but, like other defects in 
the system we have established, it treats the building up of reserves as another scram- 
ble for revenue. In proposing a uniform rule for solution of these problems, it is 
to be regretted that due consideration could not have been given to some residence 
requirement to provide for the states which would assume the burden of relief in 
case of unemployment distress, not to mention relief to employers who ultimately 
must conform to the conflicting laws and regulations of forty-nine distinct sovereigns. 
We admit these problems would exist if the states were completely free from federal 
control in enacting such laws. The Federal Social Security Act, however, provides 
a joint federal-state system, and it is a legitimate criticism of that law that it fails 
in this important respect to meet its assumed responsibiliy. 

The problems of administration incident to a federal-state system have neces- 
sarily appeared in criticisms we have directed against specific features of the law. 
These problems cannot be exaggerated. They are inherent in collection of the fed- 
eral tax, in the functions delegated to the Social Security Board to approve and 
supervise state laws, as well as in the actual administration of state unemployment 
compensation. This division of administration among three distinct agencies of 
government in itself creates additional problems, not to mention the serious tax 
burden necessary to support the enormous bureaucracy which must be maintained to 
perform activities which necessarily overlap. 

Our major criticism of provisions for administration, however, is on an entirely 
different basis. We suggest it with the firm conviction that no system, whether 
federal, state, or a combination of the two, has any chance of success unless every 
safeguard is established for honest and efficient administration, as far as possible 
removed from partisan politics. Unfortunately the Federal Social Security Act is 
barren of any such essential safeguard. The important function of administration 
under the federal law and supervision over administration of state laws has been 
vested in the Social Security Board. The personnel of this agency will be selected 
under the following general grant of authority. 


* Model Act (Pooled Fund) §3 (7). The Social Security Board has recently issued “Draft Bills for 
State Unemployment Compensation” in which the provisions relating to territorial coverage are more 
specific than those contained in the Model Act. See Draft Bill (Pooled Fund) §19 (g). 

The problem of territorial coverage is discussed in Lotwin, Coverage of State Unemployment Compen- 
sation Laws, supra, p. 7. * Model Act (Pooled Fund) §3 (7). 
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“The Board is authorized to appoint and fix the compensation of such officers and 
employees, and to make such expenditures, as may be necessary for carrying out its func- 
tions under this Act. Appointments of attorneys and experts may be made without 
regard to the civil-service laws.” 


In the discretion of the Board, attorneys and experts, whatever the latter may 
include, may be appointed pursuant to the civil-service laws. It is not mandatory 
with respect to such personnel, nor is it required that other classes of employees be 
appointed subject to the merit system. Complete freedom, therefore, has in effect 
been granted to the Social Security Board to establish federal administrative 
machinery free from the Civil Service law and the Classification Act, and, consider- 
ing our experience with similar grants of authority to political appointees, our chance 
for obtaining an efficient and non-partisan administration is remote at best.?? 

State administration has been subjected to the same initial handicap. Federal 
supervision of state administration is accomplished in Title III of the Social Security 
Act. Under its provisions, federal funds will be granted to the states for administra- 
tion of unemployment compensation, if the state law has been approved under 
Title IX, and approved further with respect to certain administrative requirements 
prescribed in Section 303 of Title III. The first of these requirements reads as 
follows: 

“Such methods of administration (other than those relating to selection, tenure of 


office, and compensation of personnel) as are found by the Board to be reasonably cal- 
culated to insure full payment of unemployment compensation when due.” 


As a result of this provision, responsibility for honest, efficient and non-partisan 
administration has been completely abandoned under conditions where it might 
legitimately have been included as a requisite to the receipt of federal grants. In 
criticising this defect, we are not suggesting that the Federal Government should 
attempt to direct and control the administration of state laws through its own 
bureaucratic machinery. We do assert, however, that among other requirements im- 
posed as a condition to receiving federal grants, the Social Security Act is seriously 
defective in not requiring some minimum standard for the selection of personnel 
on a merit basis. Because of this failure in connection with federal and state admin- 
istration, we have embarked on a program involving serious social, economic, and 
political complications with absolutely no assurance of competent administrative 
machinery. 

We have endeavored to present’ in the few pages allotted to us, some of the major 
criticisms from the employer’s standpoint against the form of unemployment com- 
pensation system inaugurated under the Federal Social Security Act. There are, of 
course, serious questions involving the validity of Title IX of that law, as well as 


*" Cf. provisions in the original bills, H. R. 4120, and S. 1130, 74th Cong., 1st Sess. (1935), requiring 
appointment of personnel under civil service. 
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the validity of state unemployment compensation acts enacted under it.2* There 
are likewise serious financial implications in any law which extends federal control 
over the investment and liquidation of the tremendous reserves which will be ac- 
cumulated in the Unemployment Trust Fund in the Federal Treasury. Obviously, 
limitations upon space preclude the presentation here of criticisms resulting from an 
analysis of these important aspects. We mention them because they constitute im- 
portant elements in a complete statement of the employer’s viewpoint. If in other 
respects we have succeeded in clarifying the position of employers, our purpose will 
have been amply fulfilled. 

We have endeavored to clarify some of the more obvious defects in the joint 
federal-state system of unemployment compensation under Title IX of the Social 
Security Act. In our opinion it lacks any of the advantages that might inhere in a 
completely centralized federal plan, and at the same time embodies the major evils 
of such a system. On the other hand, the present scheme fails to preserve the ad- 
vantages in a system of independent state laws, and at the same time retains all the 
defects of diversity. Where standardization would be desirable, diversity is per- 
mitted; and where flexibility is essential, rigidity is imposed. The plan is a hybrid 
and inherits the most undesirable characteristics of the two systems it purports to 
harmonize. 

Undoubtedly the present plan was adopted through fear that a completely cen- 
tralized federal system was impossible under the Constitution. With this we agree, 
but on the further and more fundamental ground that the country is too large and 
industrial conditions too diverse to warrant centralized control. Problems of admin- 
istration and lack of flexibility would lead to its ultimate collapse. In our opinion 
the choice between a single federal system and independent state laws has been 
predetermined by our economic, social and political development. Why then, was 
the development of a system of unemployment compensation not left to the several 
states? 

Two major reasons have been advanced. First, that the states, if left free, would 
not take the initiative, primarily through fear of placing their employers at a com- 
petitive disadvantage with those of other states, and, second, that the huge reserves 
to be accumulated presented national financial problems requiring federal control 
and supervision of the entire fund. Without joining in debate, let us simply point 
out that over a period of less than fifteen years, beginning around 1911, all but three 
industrial states adopted workmen’s compensation laws without benefit of federal 
stimulants, and suggest further that under the new Federal Banking Act of 1935, 
our Federal Reserve System is adequately equipped to protect our national economy 
against the most violent deflation that might be set in motion by the liquidation of 
state unemployment compensation reserves. 


* For a discussion of constitutional issues arising under state unemployment compensation laws, see 
Rice, A Note on the Constitutionality of State Unemployment Compensation Laws, infra, p. 138. [Two 
articles presenting the cases for and against the constitutionality of the several titles of the Social Security 
Act will be included in the April issue of this periodical —Ed.] 














A NOTE ON THE CONSTITUTIONALITY OF STATE 
UNEMPLOYMENT COMPENSATION LAWS 


Leon L. Rick, Jr.* 


The efficacy of the unemployment compensation titles of the Social Security Act* 
is dependent upon the adoption by the states. of legislation providing for such com- 
pensation, which will meet the standards prescribed by the federal statute.? Either 
in anticipation of, or as a result of, the Federal Act, nine states and the District of 
Columbia have passed legislation for this purpose. With the enactment of similar 
bills in other states,* the constitutional questions which they pose will become of 
nationwide importance. This note is concerned with the principal constitutional 
objections which will probably be raised to the state unemployment compensation 
acts which already have been or may be enacted in the near future. (The constitu- 
tionality of the Federal Act will be considered in the succeeding issue of this period- 
ical.) Thus far, no state or federal court has passed on the validity of an unemploy- 
ment compensation act. Judicial appraisal of the acts concerning matters peculiar 
to state constitutions will be in the hands of the highest tribunals of the several 
states. For final authority as to matters which involve rights guaranteed by the 
Federal Constitution we must await the decision of the United States Supreme Court. 


*B.A., 1933, Furman University. President of the third year class in the Duke University School of 
Law. Associate Editor of the Duke Bar Association Journal. 

* Act of Aug. 14, 1935, Public, No. 271, 74th Cong., 1st Sess., tit. III, IX, 42 U. S. C. A. §§301-1305. 

* Employers throughout the United States subject to the Act are required to pay a payroll tax, effective 
January 1, 1936. Id., tit. IX, §901. To encourage and assist the states to pass unemployment compensa- 
tion laws, it is provided that the taxpayer may credit against the federal tax contributions made under 
approved state laws, up to 90% of the federal assessment. Id., §902. In addition, $4,000,000 is appro- 
priated for the fiscal year ending 1936, and $49,000,000 each succeeding year, to be apportioned among the 
states having approved laws for administration expenses. Id., tit. III, §301. 

* The following laws have thus far been enacted: Alabama, Laws 1935, Sen. B. No. 395; California, 
Stat. 1935, c. 352; District of Columbia, Public, No. 386, 74th Cong., 1st Sess. (1935); Massachusetts, 
Gen. Laws, c. 151A (Laws 1935, ¢. 479); New Hampshire, Laws 1935, ¢. 99, as amended by c. 142; 
New York, Conso.. Laws, c. 31, art. 18, §§500-531 (Laws 1935, c. 468); Oregon, Laws 1935, Spec. Sess., 
H. B. No. 71; Utah, Laws 1935, c. 38; Washington, Laws 1935, c. 145; Wisconsin, Wis. Stat. (1933) ¢. 
108, as amended by Laws 1935, c. 192, 272, 446. 

A brief act was passed by North Carolina, Laws 1935, c. 492, which purports to authorize the Governor 
and Council of the State to set up a system of unemployment compensation “in the event of the enactment 
by the United States Congress of Unemployment Insurance Laws.” No such system has in fact been set 
up under this act, and it will not be considered in this note. 

“For a record of pending state bills, see C. C. H. Unemp. Ins. SERVICE, 7021-7022. 
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Are Contrisutions Taxes? 


It is fairly safe to assume that the attack on the acts will be directed at the 
requirement that contributions be made by employers (and in some states employees) 
for the support of the compensation systems. The judicial approach will doubtless 
be first to determine whether the contributions are to be categorized as taxes or as 
exactions incidental to a scheme of regulation. If they are found to be taxes, various 
specific state constitutional provisions will be encountered, as well as the requirement 
that the levy be for a “public purpose,” the due process, equal protection, and priv- 
ileges and immunities clauses of the Federal Constitution. If, on the other hand, 
they are classified as regulatory devices, the principal problems will impinge upon the 
due process clause, with consideration also of the equal protection and privileges and 
immunities clauses. There will naturally be some degree of overlapping between the 
state and federal constitutions, in which case the federal construction should prevail. 

All of the state statutes which have been enacted are compulsory,® but they are 
not entirely uniform in character, A number of employments are excepted from 
each act.’ Otherwise, the general provision is that any employer who employs for a 
specified period of time within a year a specified number of persons or more, the 
“greater part” of whose work is done within the particular jurisdiction, is subject to 
its provisions. Employers within the acts are required to contribute a certain per- 
centage of the total wages paid.® Some of the acts, however, exempt employers who 
have established adequately secured guaranties of employment.’® Six provide for 
employee contributions as well.’1 Seven’? follow the so-called “Ohio Plan,”!* and 
pool the contributions in a central fund. From this fund compensation is paid out 
to temporarily unemployed persons without regard to how much or little their 


*Their compulsion lies in the requirement of contribution to unemployment compensation funds. 
True, some states allow employers to be exempted if they provide approved private compensation plans, 
see note 10, infra, yet this does not remove the element of compulsion, but only provides an alternative 
method. 

* Detailed studies of the state acts are to be found elsewhere in this symposium. For their texts, see 
C. C. H. Unemp. Ins. Service; PrenticE-Hatt Lazor Law anp Unemp. Ins. SERVICE. 

* The state acts usually follow the exemptions of the Federal Act, §907 (c), with minor variations. 

® The Federal Act taxes employers of eight or more, and five states follow this provision. Four states 
cover employers of four or more; the District of Columbia, of one or more. In indicating the territorial 
limits of coverage, California, District of Columbia, New Hampshire and Wisconsin acts have provisions in 
the language quoted above. 

® The rate of contribution varies among the different states, beginning on a low scale for 1936, and 
ascending to the maximum during 1938 and thereafter, following, with some deviations, the ascending 
scale of the federal tax. Thus, the Alabama statute requires the employer to contribute .9% of the payroll 
during 1936, 1.8% during 1937, and 2.7% during 1938 and thereafter. The District of Columbia requires 
employers subject to the act to pay 1% of the payroll into the fund in 1936, 2% in 1937, 3% for 1938- 
1940, with a maximum during and after 1941 of 4%, and a minimum of 1.5%. 

* California, Massachusetts, and Wisconsin. The former two also exempt employers operating under 
other types of approved plans. 

4 Alabama, California, Massachusetts, New Hampshire, Oregon, and Washington. 

8 Alabama, California, District of Columbia, Massachusetts, New Hampshire, New York, and Wash- 
ington. 

* See Rubinow, State Pool Plans and Merit Rating, supra, p. 65. 
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particular employer has paid into it. On the other hand, three of the statutes** are 
patterned after the “Wisconsin Plan,”?* providing for separate reserve accounts for 
each employer—his employees being paid entirely out of his accumulated fund. With 
the exception of New York,'® every statute contains a system of “merit rating,” 
which permits reductions in the amount of contributions, on the basis of contribution 
and benefit experience over a certain period of time.17 A minimum contribution 
rate is set by most of the acts.*® In accord with one of the requirements of the Social 
Security Act, the acts provide that the contributions are to be deposited to the credit 
of the depositing state with the Secretary of the Treasury of the United States.?® 
Administration is in the hands of boards or commissions already existent, or specially 
created for the purposes.”° 

Are the compulsory contributions likely to be construed as taxes??4_ The term 
“tax” has no well-defined meaning. Cooley’s broad definition—“Taxes are the en- 
forced proportional contributions from persons and property, levied by the state by 
virtue of its sovereignty for the support of the government and for all public 
needs.”**—is of little help, for at least three other classes of governmental exactions 
have been distinguished.?* There is the “fee,” which is an exaction for a special 
service rendered.?* A “penalty” is an enforced governmental contribution, which is 
designed to act as a deterrent to, or a punishment for, the commission of certain 
socially-undesirable acts.*° Finally, there is the “expropriation of money from one 


™ Oregon, Utah, and Wisconsin. Although following the employer reserve plan, Utah permits the 
administrative commission to compel pooling of funds in certain localities and industries. 

* See Brandeis, The Employer Reserve Type of Unemployment Compensation Law, supra, p. 54. 

*Its act directs an advisory council to study the feasibility of a merit-rating plan. 

™ Briefly, the system of merit rating is designed to equate as far as is practicable the amount of unem- 
ployment suffered in a particular employer’s business with the amount of contributions made into the 
compensation fund. It will also serve to encourage the employer to keep his employment record as good 
as possible. See Rubinow, supra note 13, at pp. 79-86. 

® Wisconsin, however, allows contributions to cease if the individual employer’s reserves reach 10% 
of his total payroll. 

* Social Security Act, §903 (a) (3). This provision promises to cause difficulties in states with con- 
stitutional provisions governing the deposit of state funds. 

See Cook, The Bodies Administering Unemployment Compensation Laws, supra, p. 95. 

It was tacitly assumed in a recent article that the contributions are excise taxes. See Epstein and 
Malisoff, Some Constitutional Obstacles to Unemployment Insurance (1935) 9 Soctat Security, No. 9, 
p. 3. The Attorney General of Oregon in an opinion rendered on the constitutionality of the Oregon 
statute indicated this as a possible objection. C. H. H. Unemp. Ins. SERVICE, 40-013-40,014. 

21 Coorey, Taxation (4th ed. 1924) §1. 

* The “special assessment,” an exaction laid upon property levied according to the benefit conferred 
thereon, might also be distinguished. See id. §31. 

™ A common example is a sum assessed to pay the expenses of litigation, or for the filing and record- 
ing of certificates of capital stock. See id. §333 SELIGMAN, Essays ON TAXATION (10th ed. 1931) 407-413. 

*The Child Labor Tax Case (Bailey v. Drexel Furniture Co.) 259 U. S. 20 (1922), is a classic 
example of a penalty in the guise of a tax. An act of Congress subjected employers of children in man- 
ufacturing establishments, etc., to an “excise tax equivalent to ten per centum of the entire net profits 
received or accrued for such year from the sale or disposition of the product” of such establishment, except- 
ing employers acting under mistake and without intent to evade the tax. In holding the act to impose 
a penalty, Chief Justice Taft said: “Scienter is associated with penalties, not with taxes. . . . In the light 
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group for the benefit of another . . . to effectuate regulation of a matter in which 
both groups are interested, and in respect of which there is a power of legislative 
regulation.”*® Obviously, the differentiation, between the conventional “tax,” and 
the exaction of the third class, is difficult to draw. In an effort to determine the status 
of the contributions, resort must be had to analogies furnished by other types of 
legislation. 

(1) Compulsory contributions to state workmen’s compensation funds furnish 
perhaps the closest analogy.?”_ In very few cases in which the validity of the work- 
men’s compensation acts was considered were the exactions required looked upon 
as taxes. In State ex rel. Davis-Smith Co. v. Clausen®® the Supreme Court of Wash- 
ington, upholding an act requiring contributions to a state fund, held the contribu- 
tion a “license tax.” In Hunter v. Colfax Consolidated Coal Co., the Iowa court 
was willing to assume “for the sake of argument” that the law imposed a tax.?® 
In a California case it was held that the provisions of an act requiring the em- 
ployer of a workman killed having no dependents to pay $350 into a state fund for 
the promotion of vocational education and rehabilitation of workmen, is a “tax.”8° 
And the exaction from employers in a Maryland act creating a miner’s relief fund 


was denominated a “tax.”3? 

Against these stands the whole array of decisions involving other workmen’s com- 
pensation acts in which it was not even suggested that the payments might be con- 
sidered taxes. In Sayles v. Foley*® the Rhode Island court dismissed as irrelevant 
cases having to do with taxes. In a California case a judge denied that the act in- 
volved a tax.°® The United States Supreme Court in a leading case** explicitly 


of these features of the act, a court must be blind not to see that the so-called tax is imposed to stop the 
employment of children within the age limits prescribed.” Id. at 37. 

Perhaps the latest example is U. S. v. Constantine, 56 Sup. Ct. 223 (1935), invalidating a prohibitive 
federal “tax” on liquor dealers operating in violation of state laws. 

* Quoting Mr. Justice Roberts’ majority opinion in U. S. v. Butler, 56 Sup. Ct. 312 (1936), holding 
the Agricultural Adjustment Act processing tax invalid. He also said: “It is inaccurate and misleading 
to speak of the exaction from processors . . . as a tax... . A tax, in the general understanding of the term, 
and as used in the Constitution, signifies an exacting for the support of the government.” In Rickert Rice 
Mills, Inc. v. Fontenot, decided Jan. 13, 1936, he further said of this tax: “The exaction [despite the 
amendment of the Act] still lacks the quality of a true tax.” 

*" Both impose liability on the employer regardless of fault—one for compensation for injuries and 
death suffered in the course of the employment; the other for injuries suffered from lack of employment. 
Both seek to shift a risk to the business. Both impose new liabilities. And both look primarily to the 
protection of the employee. This analogy has been suggested by current law review writers. See 
(1935) 35 Cor. L, Rev. 1262, 1266, n. 25; (1935) 4 Forp L. Rev. 485, 495-496; (1935) 10 St. Jonn’s L. 
Rev. 147, 154-155. However, many of these acts permit employers to remain outside the state system, 
subject to certain disabilities. 

% 65 Wash. 156, 117 Pac. 1101 (1911). 

® 175 Iowa 245, 297, 154 N. W. 1037, 1056 (1915). 

® Yosemite Lumber Co. v. Ind. Accid. Comm., 187 Cal. 774, 204 Pac. 226 (1922). 

™ Am. Coal Co. v. Allegheny County, 128 Md. 564, 98 Atl. 143 (1916). 

38 R. I. 484, 490, 96 Atl. 340, 343 (1916). 

* Henshaw, J., dissenting (the majority had not suggested that the contributions were taxes). Western 
Indemnity Co. v. Pillsbury, 170 Cal. 686, 151 Pac. 398 (1915). 

* Mountain Timber Co. v. Washington, 243 U. S. 219 (1917). 
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refused to consider whether the Washington act involved a tax or a regulation under 
the state’s police power. It is significant that in practically all workmen’s compensa- 
tion cases the acts are spoken of as an exercise of the police power rather than of the 
taxing power. 

(2) In Noble State Bank v. Haskeil,>° the Supreme Court upheld an Oklahoma 
statute which levied upon every bank in the state an assessment of a certain per- 
centage of the deposits, for the purpose of creating a common guaranty fund. Mr. 
Justice Holmes, speaking for the unanimous Court, said: “. . . it would seem that 
there may be other cases beside the every day one of taxation, in which the share 
of each party in the benefit of a scheme of mutual protection is sufficient compensa- 
tion for the correlative burden that it is compelled to assume. At least, if we have a 
case within the reasonable exercise of the police power, as above explained, no more 
need be said.”8* ‘Those who attacked the act claimed that it was not an exercise of 
the taxing power.®7 

(3) Another analogy which should be of much persuasive force is the recent 
decision of the Supreme Court in the Railroad Pension Case®* An act of Congress 
established a compulsory retirement and pension system for the employees of all 
railroad carriers in interstate commerce. The fund for the pensions was to arise 
from compulsory contributions from the carriers and their employees, to be deposited 
in the United States Treasury. In holding the act unconstitutional as violative of 
due process and beyond Congress’ power to regulate commerce between the states, 
the Court did not suggest that the contributions required might be classified as taxes. 

Add to these precedents the fact that the acts are not in the form of revenue 
measures, that merit rating is inconsistent with the ordinary notion of a tax, that the 
funds are limited to the payment of benefit claims, and the probability is that the 
contributions will be considered a regulatory “expropriation of money from one 
group for the benefit of another,” rather than taxes.°® Especially is this true of those 
statutes embodying the employer reserves system. 


*® 219 U. S..104 (1911). This analogy was discussed in Legis. (1935) 4 Forp. L. Rev. 485, 496; 
(1935) 10 St. Joun’s L. Rev. 147, 155. 

519 U.S. at 111. 

*" Td. at 106. 

* Railroad Retirement Board v. Alton R. Co., 55 Sup. Ct. 758 (1935). 

*° If the exaction imposed by Title IX of the Federal Act were held a tax (as it must be to fall within 
the powers of Congress), this holding would not necessarily conflict with decisions holding the state 
exactions to be regulatory. The federal statute takes the form and has more of the qualities of a revenue 
measure, in that all the money collected goes into the general Treasury of the United States, and the 
money advanced for administration of the state acts under Title III is a certain sum bearing no direct rela- 
tion to the money collected. Under the state laws, however, the money collected is immediately segregated 
for compensation payments only and not for the general governmental revenue. Morcover, the exactions 
under the state laws bear more of the earmarks of regulations, since the systems of merit rating are 
designed, at least in part, to encourage the employers so to conduct their businesses that they will have 
a good employment record. But cf. Social Security Act, §§909-930. 

Titles II and VIII of the Federal Act, establishing a national system of old-age insurance financed by 
a “tax” on employers and employees, presents a closer analogy to the state unemployment compensation 
laws in this respect than does Title IX. 

















Tue ConstTITUTIONALITY OF THE STATE Acts 143 


ConsTITUTIONAL IssuEs 1F CONTRIBUTIONS ARE HELD TAXES 


Assuming, however, that the compulsory contributions will be considered to be 
taxes, what constitutional objections will be encountered? There is the general re- 
quirement, now under the wing of the due process clause, that taxes must be 
expended for a public purpose.*® Although it is not at all clear what constitutes a 
“public purpose,” it is fairly predictable that, upon analogy to the workmen’s com- 
pensation acts, the expenditure of money for unemployment compensation meets 
this test. It tends to stabilize purchasing power and to prevent indigency with its 
consequent burden upon the public. On the other hand, it is true that benefits are 
payable without regard to the need of the recipient; indeed, the basis of benefit pay- 
ments is such that irregularity in employment diminishes the right to benefits, while 
the claimant with a long record of uninterrupted employment behind him can, in 
some states, secure extra benefits for that very reason. Yet, in view of the almost 
universal prevalence of governmental unemployment compensation systems, a de- 
cision denying that such systems in this country fell within the broad category of 
“public purpose” would seem an anachronistic anomaly. 

Other federal constitutional limitations do not jeopardize this legislation seriously. 
The state acts do not seem to contravene the due process clause, unless the merit 
rating provisions offend the due process clause by reason of defects in the procedure 
adopted,*? or deny “equal protection of the laws” as a result of unreasonable clas- 
sification.*® Certainly these statutes do not impair “the obligation of contracts.”** 
Neither the “privileges and immunities” clause of Article IV, Section 2, forbidding 
unreasonable discriminations by states against the citizens of other states*® or the 
“privileges or immunities” clause of the Fourteenth Amendment forbidding the 
abridgment of rights enjoyed by virtue of national citizenship*® seem likely to present 
problems unless, possibly, in the application of these acts to some interstate employ- 
ment situations. 

Provisions in state constitutions are more definite. It is quite common for them 
to provide that taxation must be “uniform,” or “uniform on the same class of sub- 


“Jones v. City of Portland, 245 U. S. 217 (1917); 1 Cootey, Taxation §174. 

“Cooley says: “Workmen’s compensation acts, if they be deemed to impose a tax, do so for a public 
purpose... .” 1 CooLtey, Taxation §212. In Mountain Timber Co. v. Washington, supra note 34, 
although it was not decided whether the contributions were taxes or regulations, it was held that the 
workmen’s compensation act there in question was for a public purpose. “This decision defies the 
orthodox categories,” it has been said in a leading article on this subject. “Whether this compulsory con- 
tribution be called a tax or an imposition the most we can say is that it is unobjectionable under the 
Fourteenth Amendment.” McAllister, Public Purpose in Taxation (1930) 18 Catir. L. Rev. 137, 249. 
Cf. Lewis & Clark County v. Ind. Accid. Board, 52 Mont. 6, 155 Pac. 268 (1916) (county tax levy to pay 
compensation to injured county employees held for a public purpose). 

“ Hagar v. Reclamation Dist., 111 U. S. 701 (1884). 

“But “the Fourteenth Amendment was not intended to compel the state to adopt an iron rule of 
equal taxation.” Bell’s Gap R. Co. v. Pennsylvania, 134 U. S. 232, 237 (1890). 

“ Kehrer v. Stewart, 197 U. S. 60 (1905). 
© CooLey, TAXATION §250. 
“Colgate v. Harvey, 56 Sup. Ct. 252 (1935). 
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jects."*7 Some states apply this requirement to all types of taxes.*® But by the 
weight of authority it refers only to poll or property taxes. In the Clausen case, 
supra, the Washington court said of the exaction under the workmen’s compensation 
act: “But it is manifest that it is not a ‘tax’ in the sense that the word is used in the 
sections of the constitution to which reference is here made.”5° And it held that 
the uniformity provision applies to property taxation only. Cooley points out that 
whether or not the uniformity provision applies to taxes other than property taxes is 
of little practical significance: “If it does apply, the tax must be uniform on all per- 
sons of the same class. If it does not apply, the legislatures may nevertheless classify 
vocations and impose a tax of different amounts upon the different occupations.”54 
Since the exaction under the unemployment compensation acts is more in the nature 
of an “occupation,” “privilege,” or “excise” tax, few, if any, states are likely to throw 
out the “tax” on this ground. Difficulty, however, might be caused by merit rating 
which leads to a classification within a class. This might prove fatal where the 
uniformity requirement is held to apply to taxes other than those on property. But 
there is respectable authority that a uniformity provision not only allows classifica- 
tion, but also a progressive rate within the class.5* One court has stated that state 
uniformity provisions are coincident with the due process and equal protection 
clauses of the Federal Constitution.5* 

The typical merit-rating provision which allows the administrative board to 
reduce contributions upon the basis of unemployment experience might be held 
invalid as a delegation to a subordinate body of the legislative power to change rates 
of taxation. However, the Tariff Act of 1922, which empowered the President to 
increase or decrease the duties fixed by the act when they failed to equalize the 
difference between foreign and domestic costs, was sustained in Hampton & Co. v. 
United States.®* Also, in so far as merit rating operates to Jower the existing rates, 
the field for administrative discretion is broadened. Action by a tax official under a 
statute which “grants the taxpayer the benefit of discretionary action” has been held 
by the Supreme Court not subject to judicial review.5> Upon familiar principles of 

“See, e.g., Ariz. Const. art. IX, §1; Dex. Consr. art. VIII, §1; Micx. Const. art. X, §3; Onto Const. 


art. XII, §2; Va. Consr. art. XIII, §168; see EpsTEIN AND MALISOFF, supra note 21, for a collection of 
relevant state constitutional provisions. 

“United Cigar Stores v. Stewart, 114 Ga. 724, 87 S. E.-1034 (1916); In re Watson, 17 S. D. 486, 97 
N. W. 463 (1903); Ex parte Jones, 38 Tex. Cr. 482, 43 S. W. 513 (1897). 

“ American Smelting & Refining Co. v. People, 204 U. S. 103 (1907); Chicago & N. W. R. v. State, 
128 Wis. 533, 108 N. W. 557 (1906); Note (1931) 71 A. L. R. 256, 262; I Cootey, TaxaTION §253. 

© 65 Wash. 156, 203; 117 Pac. rro1, 1118 (1911). 

1 Cootey, TAXATION §269. See also In re Watson, supra note 48; cf. Penna. v. Girard Life Ins. Co., 
305 Pa, 558, 158 Atl. 262 (1932). 

"In re McKennan’s Estate, 25 S. D. 369, 126 N. W. 611 (1910); cf. Clark v. Titusville, 184 U. S. 
329 (1902). 

™ Penna. v. Girard Life Ins. Co., supra note 51. 

4 296 U. S. 394 (1928). 

® Heiner v. Diamond Alkali Co., 288 U. S. 502 (1933). 
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administrative law, those statutes which set the standards and terms upon which 
contributions are to be regulated are on safer constitutional ground.®® 

It has been urged that if the contributions are called excises, they may be excluded 
by some twenty-two state constitutions which enumerate the types of taxes which 
may be levied, without including this particular type.5* There is no magic in the 
name “excise,” and whether the contributions will be so denominated under the 
state constitutions is a matter of individual constitutional construction. But if the 
constitution of a particular state will not permit the levying of this type of “tax,” 
amendment would be essential. 

As a consideration in favor of construing the contributions to be taxes, it is sub- 
mitted that the “public purpose” for which money raised by taxation may be ex- 
pended is broader than the “public welfare” which justifies regulation under the 
police power. It seems clearer that a state can tax an employer (and employees) for 
the support of the unemployed than that it can thus regulate the employer and his 
private business for the same purpose. Professor McAllister has observed: “it is now 
settled that a municipality may operate a coal yard. But does that make the business 
of distributing fuel such a public one that private yards may be regulated as public 
utilities or even may be granted the power of eminent domain? An affirmative 
answer does not necessarily follow.”°* Moreover, the objections to the pooling of 
contributions, discussed later, do not apply if contributions are classed as taxes. 


CoNnsTITUTIONAL IssuEs IF CONTRIBUTIONS ARE HELD REGULATORY ExAcTIONS 


Regarded as part of a regulatory scheme, the contributions must meet the objec- 
tion that they deprive employer and employee of liberty and property without due 
process of law in contravention of the Fourteenth Amendment. Just what limita- 
tions the due process clause imposes on state legislation is a much mooted question. 
Its application depends upon the facts of each particular case; its meaning is arrived 
at by a process of “inclusion and exclusion.” Professor Brown has deduced the 
following formula:®° (1) the object of the legislation must be permissible; (2) the 
means must have a substantial relation to the end; (3) fundamental rights must not 
be infringed; and (4) the law in question must not be arbitrary, unreasonable, or 
oppressive. From the generality of these criteria it is apparent that the due process 
clause becomes a “peg” upon which judges may hang their social, economic, and 
political philosophies, sustaining or throwing out legislation which they believe un- 

°° «Tt may be laid down as a general proposition that where a legislature enacts a specific rule for fixing 
a rate of taxation, by which rule the rate is mathematically deduced from facts and events occurring 
within the year and created without reference to the matter of that rate, there is no abdication of the 
legislative function, but, on the contrary, a direct legislative determination of the rate.” Per Brewer, J., 
in Mich. Cent. R. Co. v. Powers, 201 U. S. 245, 297 (1906). 

See Epstein and Malisoff, supra note 21. 

McAllister, supra note 41, at 253. 


® See Davidson v. New Orleans, 96 U. S. 97, 104 (1897). 
© Brown, Due Process of Law, Police Power, and the Supreme Court (1927) 40 Harv. L. Rev. 943, 
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sound or unfair.** And this despite the frequent assertion that questions of policy 
are solely for legislative determination. 

Whenever a regulatory statute of this character is attacked as violative of due 
process, it is inevitably defended as an exercise of the “police power.”®* This is the 
power which a state possesses to legislate for the public health, morals, safety, and 
general welfare.®* The police power has been called the least limitable of all powers 
of government;°* Holmes stated that it “extends to all great public needs.”®* Anyone 
attacking a state statute is confronted by a presumption of constitutionality, with the 
concomitant burden of proving invalidating facts.®® 

Supreme Court decisions bearing on the employment relation will indicate to 
some degree the extent to which employer and employee may be constitutionally 
deprived of “liberty” and “property.” State statutes have been held valid which 
abolished the fellow servant rule;®" established an eight hour day for mines and 
smelters;®* forbade the cleaning of coal before weighing to determine the miner’s 
wage base;®® required the assent of the employer and the employee’s wife to a wage 
assignment;*° made employers absolutely liable for injury to children engaged in 
extra-hazardous occupations;"! required wages to be paid semi-monthly;*? estab- 
lished a compulsory workmen’s compensation system.7® On the other hand the 
limits are suggested by cases overthrowing statutes establishing a sixty-hour week 
for bakeries;"* forbidding discharge of employees for labor union membership;" 
establishing compulsory arbitration for wage disputes;"* setting minimum wages for 
women in various employments.’? 

The cases invalidating state statutes prescribing minimum wages for women in 
various employments rested on the authority of Adkins v. Children’s Hospital,™® 
which held invalid an act of Congress similarly setting minimum wages for the 
District of Columbia. In the Adkins case (a 5-to-4 decision) the Court said: “It 
compels him [the employer] to pay at least the sum fixed in any event, because the 


“See Maggs, The Constitution and the Recovery Legislation: The Réles of Document, Doctrine, and 
Judges (1934) 1 U. or Cut. L. Rev. 665, 666-674. 

“See Cousens, The Constitutional Background of Unemployment Insurance (1934) 20 Va. L. REV. 
497: 

® Morr, Due Process oF Law (1926) 300. 

“ Hall v. Geiger-Jones Co., 242 U. S. 539, 548 (1917); per McKenna, J. 

In Noble State Bank v. Haskell, supra note 35, at 111. 

® O'Gorman and Young, Inc. v. Hartford Fire Ins. Co., 282 U. S. 251 (1931). 

* Missouri Pac. R. Co. v. Mackey, 127 U. S. 205 (1888). 

® Holden v. Hardy, 169 U. S. 366 (1898). 

© McLean v. Arkansas, 211 U. S. 539 (1909). 

™ Mutual Loan Co. v. Martell, 222 U. S. 225 (1911). 

™ Sturges Mfg. Co. v. Beauchamp, 231 U. S. 320 (1913). 

8 Erie R. Co. v. Williams, 233 U. S. 685 (1914). 

™ Mountain Timber Co. v. Washington, supra note 34. 

™ Lochner v. New York, 198 U. S. 45 (1905). 

™ Coppage v. Kansas, 236 U. S. 1 (1915). 

Chas. Wolff Packing Co. v. Kans. Ct. of Ind. Relations, 262 U. S. 522 (1923). 

™ Murphy v. Sardell, 269 U. S. 530 (1925); Donham v. West-Nelson Mfg. Co., 273 U. S. 657 (1927). 


261 U.S. 525 (1923). 








ose 
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employee needs it, but requires no service of equivalent value from the employee. . . . 
To the extent that the sum fixed exceeds the services rendered, it amounts to a com- 
pulsory exaction from the employer for the support of a partially indigent person 
for whose condition there rests upon him no peculiar responsibility, and therefore, 
in effect, arbitrarily shifts to his shoulders a burden which, if it belongs to anybody, 
belongs to society as a whole.”*® Such language may sound menacing to any system 
of unemployment compensation. But a possible ground of distinction is that the 
unemployment compensation acts do not interfere with the right of the employer 
and employee to bargain as to the wage scale. The social outlook manifested by the 
Court, however, is ominous, especially since four members of the majority in the 
Adkins case are still on the bench.®° 

The analogy between compulsory workmen’s compensation acts and unemploy- 
ment compensation acts has already been discussed.*? In upholding the former acts, 
courts have recognized that accidents are foreseeable consequences of the employ- 
ment relation, and that it is a reasonable exercise of the police power to shift the 
losses to the business through the employer. Much the same can be said of the 
latter acts. If a state can force the employer to provide for one type of loss, it seems 
reasonable to assume that it can make him provide, at least to a limited degree, for 
the other. Admittedly, however, the unemployment acts go farther than the work- 
men’s compensation statutes, in that the former impose an entirely new liability 
where none existed. Still the latter do impose a substantial new burden when they 
impose liability regardless of fault.°? 

The unemployment compensation acts go beyond the workmen’s compensation 
legislation in at least one more respect. Compensation for injuries, disease, or death 
under the latter can be secured only if they arose out of the employment.®* As 
defined by the cases, this means that there must be some causal connection between 
the employment and the resultant injury.** For this reason, it might be argued, it 
is not unfair to place the cost on the employer. On the other hand, unemployment 
is not caused by the employment nor usually by the employer, but largely by factors 
beyond his control; and hence it is unfair to impose liability therefor on the em- 
ployer.8> These arguments, however, are not without countervailing factors. 
Though an injury is compensable only if it is caused by the employment, in a great 
number of the cases the causes are beyond the employer’s control, and he is made 
to pay regardless of the precautions he has taken. It is true, to some extent at least, 
that an employer can so conduct this business that accidental injuries incident thereto 


Id. at 557-558. 

® For a discussion of the adventitious circumstances as to the Court’s personnel at the time the case 
was decided, see Powell, The Judiciality of Minimum-Wage Legislation (1924) 37 Harv. L. REv. 545-552. 

8 See pp. 141-143, supra. 

®° See Hughes, C. J., dissenting in the Railroad Retirement Case, 55 Sup. Ct. at 777. 

® Cudahy Packing Co. v. Parramore, 263 U. S. 418 (1923). 

* Ibid. 

® This argument is advanced in Legis. (1935) 4 Forp L. Rev. 384, 495. 
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will be at a minimum. Likewise, to a lesser extent perhaps, he can so manage his 
business that he can reduce the necessity of laying off workers to a minimum. In so 
far as the latter is true, unemployment may be said to be caused by the employment. 

Ultimately it thus becomes a matter of degree under the due process clause 
whether the Supreme Court will consider the imposition of this novel burden too 
arbitrary and capricious to stand the test of constitutionality. 

Language in the majority opinion invalidating the recent Railroad Retirement 
Act®® may indicate that the provisions of those unemployment compensation statutes 
which pool the contributions are violative of due process. The four dissenting 
justices relied on, but the majority sought to distinguish, three leading cases in which 
the pooling principle had been upheld. Dayton-Goose Creek R. Co. v. United 
States,°" upholding legislation which required carriers to contribute part of their 
excess earnings to a revolving fund to be used primarily for loans to carriers, was not 
in point, said the Court, for that act had to be administered so as to leave each 
carrier a reasonable return upon its property. Mountain Timber Co. v. Washing- 
ton,®® sustaining a compulsory workmen’s compensation act of the pooling type was 
declared inapplicable, for it definitely provided that no class should be liable for the 
depletion of the accident fund by reason of accidents happening in any other class 
and thereby sought to equate the burden according to the risk. Noble State Bank v. 
Haskell,®® holding valid an assessment on all state banks for the creation of a central 
depositor’s guaranty fund, was distinguished on the ground that it was supported 
by an ulterior public advantage, and the fact that the share in a scheme of mutual 
benefit is sufficient compensation for the taking. The Court then said: “We conclude 
that the provisions of the [Railroad Retirement] act which disregard the private and 
separate ownership of the several respondents, treat them all as a single employer, 
and pool all their assets, regardless of their individual obligations and the varying 
conditions found in their respective enterprises, cannot be justified as consistent with 
due process.”®° 

The ground of distinction taken in the Mountain Timber Co. case affords some 
basis for sustaining the pooling principle as embodied in the unemployment com- 
pensation statutes, since the system of merit rating takes into account the experience 
of each employer’s business, and seeks fairly to equate the contributions to the benefits 
paid.®! A possible answer to this argument is that the merit-rating system represents 
only a rough approximation to unemployment experience.®* Moreover, it does not 

i ae note 38. 

§ 263 U.S. 456 (1924). «Supra note 34. 

© Supra note 35. sa Sup. Ct. at 767. 

See Legis. (1935) 35 Cox. L. Rev. nits at 1287 n. 122, in which the following pertinent language 
of the Mountain Timber Co. case is quoted: “As further rebutting the suggestion that the imposition is 
exorbitant or arbitrary, we should accept the declaration of intent that the fund shall ultimately become 
neither more nor less self-supporting, and that the rates are subject to future adjustment by the legislature 
and the classifications to rearrangement according to experience, as plain evidence of an intelligent effort 


to limit the burden to the requirement of each industry.” 243 U. S. at 221. 
"See Rubinow, State Pool Plans and Meri: Rating, supra, at pp. 83, 84. 
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take effect until after three or more years, and hence the “arbitrary” feature persists 
until that time. Yet the Court might well take into account that this interim is a 
necessary feature of the rating system, and be lenient toward it. Obviously, the 
acts containing the employer reserves feature present no difficulty on the score of 
pooling. An employer cannot object that the amount of his contribution is affected 
by the unemployment experience of other employers. 

Another constitutional objection, which may be summarily disposed of, is that 
the unemployment compensation acts deny the equal protection of the laws.®* This 
familiar clause forbids unjust discrimination; it does not prohibit reasonable clas- 
sification.°* The usual statement is that a classification is permissible provided it 
proceeds on a difference which has a reasonable relation to the object sought to be 
attained.®°> To be unconstitutional, the classification must produce an inequality 
which is actually and palpably unreasonable and arbitrary.°* The fact that the 
statute does not extend to all cases that it might possibly reach is no valid objection.®* 

It does not appear that confining the legislation to employers and employees for 
the benefit of the unemployed is a palpably unreasonable classification. Nor is con- 
fining it to employers of a certain number or more. It was never successfully urged 
that equal protection was denied in the workmen’s compensation cases, and no 
different result is to be expected in the unemployment compensation cases. Again, 
however, it should be noticed that this flexible clause permits the play of the indi- 
vidual judges’ social and economic philosophies. “Equal protection and due process 
are handmaidens which help each other with their tasks. One may be doing less 
only because the other is doing more.”®* 

It is to be expected that other constitutional obstacles to unemployment compen- 
sation will be encountered when the courts come to pass upon its validity and, if the 
systems run this initial gauntlet, again in the course of their administration. Limita- 
tions of space have prevented any exhaustive treatment of the subject in this note. 
Attempt has been made only to survey its salient features. 


UJ. S. Constr. AMEND. XIV. . 

™ Buck v. Bell, 274 U. S. 200 (1927); Dillingham v. McLaughlin, 264 U. S. 370 (1924). 

® Atchison, etc. R. Co. v. Matthews, 174 U. S. 96, 105 (1899). 

* Fidelity Mut. L. Assoc. v. Mettler, 185 U. S. 308, 325 (1902). 

* James-Dickinson Farm Mtge. Co. v. Harry, 273 U. S. 119 (1927). 

See Powell, The Supreme Court and State Police Power, 1922-1930 (1932) 18 Va. L. Rev. 597, 640. 








THE RELATION OF UNEMPLOYMENT 
COMPENSATION TO THE BROADER 
PROBLEM OF RELIEF 


Eve.ine M. Burns* 


Unemployment compensation is often referred to as the “first line of defense” in 
the total program for unemployment relief. It is important, therefore, to discover 
where this line should be drawn. The relative importance of unemployment com- 
pensation in a comprehensive relief program will, of course, be determined by the 
initial scope of the compensation system (i.e, what employments and types of 
workers are covered by the laws), the amount of benefit payable, its duration, the 
length of the waiting period that must elapse before the unemployed worker is 
entitled to benefits, and the stringency of the qualifying conditions. 

If the remaining states set up laws under the Social Security Act on the pattern 
of the 10 laws already in existence, the scope of unemployment compensation is likely 
to be relatively small and the residual relief system correspondingly large. The 
Social Security Act visualizes the exclusion of agriculture, domestic service, employ- 
ment with non-profit-making concerns and with employers of less than eight workers. 
Some of the state laws are more generous in their scope but except in the case of non- 
competitive employments, fear of interstate competition will prevent them from 
greatly exceeding the federal limitations. 

As a general rule the existing laws limit benefits to 50 per cent of wages, with a 
maximum of $15 and in some cases a minimum of $5 or $7. It is obvious that in the 
low-paid trades benefits based on 50 per cent of wages will frequently require 
supplementing from other (and often relief) sources. The duration of benefits is, 
as a rule, 15 weeks, a relatively short period, in comparison with the average of 
European plans. This short duration will make for an extremely large residual prob- 
lem in periods of depression in view of the fact that unemployment tends to be con- 
centrated on a portion only of workers. The average waiting period of 3 weeks may 
in normal times involve no necessity for a supplementary system, although it should 
be noted that if workers must carry themselves during this period they will have 


* B.Sc. (Econ.), 1920, Ph.D. (Econ.), 1926, London School of Economics, University of London. 
Member of Graduate Department of Economics, Columbia University, since 1928. Consultant to Com- 
mittee on Economic Security, 1934. Member of Faculty, London School of Economics, 1921-6. Laura 
Spelman Travelling Fellowship 1926-8. Author of Wages and the State (1926); The Economic World 
(1927) (with A. R. Burns); Toward Social Security (1936). Contributor to economic periodicals. 
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diminished reserves of savings with which to supplement ‘benefits limited to 50 per 
cent of wages during the next 15 weeks. The qualifying conditions also limit the 
significance of unemployment compensation in the total relief structure. All plans 
limit the right to draw benefits to those who have been employed for not less than 
a specified number of weeks during a defined preceding period. Many of them 
relate the duration of benefit to the length of previous employment. In consequence, 
in severe depressions many workers, although occupationally within the scope of 
unemployment compensation laws, will fail to qualify for benefit. 

In deciding the part to be played by unemployment compensation in the total 
relief system, a number of considerations must be balanced. The decision must take 
into account (1) the appropriateness of the financial methods normally resorted to 
in unemployment compensation as compared with those available or actually utilized 
in financing the residual system, (2) the appropriateness of the type of benefit 
provided in unemployment compensation plans as compared with the forms of benefit 
available in the residual system, and (3) the administrative convenience of unem- 
ployment compensation as compared with other types of relief. Unfortunately these 
considerations often lead to contradictory results. 


FINANCIAL CONSIDERATIONS 


It has become usual to associate unemployment compensation with a specific 
method of financing: namely, the collection of contributions from employers and 
workers, to which there is frequently added a predetermined contribution from 
general taxation. In the American plans the major emphasis is placed upon con- 
tributions from employers. This limitation is due partly to the Administration’s 
own preference for a “self-sustaining” social insurance system (i.e., one which 
receives no contribution from general taxation), partly to the belief that payroll 
taxes can be utilized as a device for stabilizing employment, and partly to the opposi- 
tion of organized labor to a workers’ contribution. These considerations, together 
with the incitement given in the tax-offset device of the Social Security Act to 
setting up plans financed by a 2.7% payroll tax on employers, account largely for 
the fact that all American plans provide for such a tax, as the major source of unem- 
ployment compensation funds. Taxes on workers are provided for in a number of 
cases (though often limited to 50% of the taxpayer’s tax rate) but only in one case 
is there any provision for a contribution from general taxation to provide for any- 
thing more than part of the costs of administration. 

Thus, if the self-sustaining social insurance principle be adhered to, the relative 
importance of unemployment compensation in the total relief set-up will be de- 
termined by the amount of money it is deemed expedient to raise by taxes on payrolls 
and perhaps also on wages. The appropriateness of these taxes for financing unem- 
ployment relief, is, however, coming to be more and more questioned. Admittedly 
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the tax on employers permits differentiation on the basis of risk and thus some 
stimulus to preventive action. But the extent to which by taking thought employers 
can control unemployment, is severely limited, and the narrow margin given by a 
payroll tax of 2.7°% does not permit of any great degree of differentiation. Payroll 
taxes have the further disadvantage that they can be evaded, or in any case reduced 
by increasing mechanization. In periods of depression they may be more deterrent 
to enterprise than other types of taxes. Furthermore, their ultimate incidence is very 
uncertain. A contribution from workers can be defended as a method of selecting 
those workers whe are to receive preferential treatment, but the low level of wages 
precludes any significant recourse to this type of tax. 

As a result of these limitations the funds raised for unemployment compensation, 
if confined to these taxes, will be relatively small and there will be a need for a 
correspondingly large residual relief program. Whether or not other tax sources 
should be drawn upon in order to permit of an expanded unemployment compensa- 
tion program will, from the financial angle, depend very largely upon the provision 
made for financing the residual relief system. If this provision is disorderly, or if the 
taxes available and the distribution of responsibility between various authorities are 
such as to lead to undesirable economic or political consequences, it may be preferable 
(in order to reduce this unwieldy residual burden to a minimum) to extend the 
scope of the unemployment compensation system. This may necessitate providing 
the additional funds out of general taxation. 

Both Great Britain between 1920 and 1931 and Germany from 1930 onwards 
have demonstrated the political and economic disadvantages of defining the scope 
of the unemployment compensation system by reference to the yield of certain types 
of taxes, regardless of the consequences on the size of the residual problem. In both 
cases the entire relief structure was disorganized because of the unwillingness of 
the central governments to shoulder the rapidly increasing residual relief bill, and the 
inability of local authorities to do so, thanks to the lack of elasticity of local taxing 
and borrowing resources. 

In England there resulted an undesirable expansion of the unemployment com- 
pensation system because, in the absence of an appropriately financed residual relief 
system, this was the only way to relieve local finances of the growing relief burden. 
In Germany the narrow scope of the insurance system was retained and, after a 
period in which the mounting relief costs demoralized local finances and led to 
undesirable economies in local welfare activities, its scope was restricted even further, 
in order that the surplus insurance funds might be used by the federal government 
for assisting the local authorities. But in each case, as the result of identifying certain 
types of benefit with specific methods of financing or types of authority, the form 
of benefit given to the unemployed was determined not by any rational criteria but 
by the possibilities of shifting financial responsibility from one authority to another. 
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Tue APPROPRIATENESS OF Various Types oF BENEFIT 


The second factor which must be taken into account is the kind of benefits avail- 
able through unemployment compensation as compared with those available in the 
residual relief program. From the point of view of the recipient, the characteristic 
that separates unemployment compensation is the more favorable conditions under 
which the contractual benefits are given. No means test is applied, and, as a general 
rule, there is no pressure to take work at less, or substantially less, than prevailing 
wages for the duration of compensation rights. Frequently the insured worker is 
protected against compulsion to take work other than that to which he is accustomed, 
or in places distant from that in which he resides. 

On the other hand, the money received may or may not be greater than under the 
alternative relief system. For the low paid workers, limited under compensation 
to 50% of wages, relief may be preferable, for it is usually distributed on the basis of 
family needs. Where the residual relief system involves a work program (either in 
the form of public works or work relief) it may again be preferable. The sum of 
money obtained is likely to be greater than under unemployment compensation and 
the average worker prefers a job to idleness. 

From this point of view it may be argued that unemployment compensation is 
more suitable to short-period unemployment, leaving work relief and possibly higher 
benefits for those workers who have exhausted their unemployment compensation 
benefits. But if compensation is limited to workers in certain employments, pro- 
vision must be made for the short-period unemployed in these excluded trades. If 
they are to be treated under the residual system in the same way as the insured 
workers who have exhausted their benefit rights (i.e., if the residual relief system is a 
uniform one), difficulties may arise. Insured workers may find that as a result 
of paying wage taxes they will receive, for the first weeks of unemployment, benefits 
smaller in amount than those received by workers employed in the excluded trades. 
The only difference between the insured and non-insured workers would then consist 
in the conditions under which benefit is paid; the latter might, for example, receive 
benefits not as a right but only on demonstration of need, etc. It remains to be dis- 
covered whether the average insured worker will regard the differences in conditions 
for benefit (in contrast to the amount and nature of benefits) as an adequate justifica- 
tion for the contribution that he may be called upon to make. The alternative is to 
treat the short-period unemployed in the excluded employments on an entirely 
different basis from either the insured worker or the long-period unemployed who 
have exhausted insurance benefits. But this will involve yet a third relief system. 

In any case, the existence of preferential relief systems in a society which is un- 
willing to allow workers and their families to starve for lack of income, will neces- 
sitate some ultimate, though possibly deterrent, form of maintenance. If unemployed 
workers on work programs cannot be fired for inefficiency because there is no alter- 
native relief system, the economic value and social desirability of work relief may 
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be reduced. The most effective control against malingering and other abuses avail- 
able to an unemployment compensation system disappears if denial of insurance 
benefit is no hardship because the benefits of the residual relief system are more 
generous. 

Once again both Great Britain and Germany have demonstrated the undesirabil- 
ity, if not the ultimate impossibility, of attempting through an unemployment insur- 
ance or compensation system to segregate certain workers for special types of benefit, 
regardless of the types of benefit available in the residual system. In England the 
residual relief system until 1931 was so unsatisfactory to the recipient as compared 
with the preferential compensation system that there was irresistible political pres- 
sure to extend the latter to workers who, if the original principles of the law had 
been adhered to, should have been excluded. In Germany the relief system was 
severely criticized by social workers and economists after 1930, because maintenance 
of the preferential insurance benefits regardless of their relationship to those available 
under the residual system, involved discrepancies in treatment for apparently sim- 
ilarly situated workers, that were difficult to justify. 

The nature of the benefits given by unemployment compensation and other forms 
of relief has also its economic aspects. It is undesirable that workers should be put 
on work relief projects immediately they lose their ordinary jobs, since they would 
thus be prevented from seeking reémployment during the period when their chances 
are greatest. Moreover, it is rare that work relief projects offer unemployed workers 
jobs of the kind to which they have been accustomed. It is doubtful whether workers 
(especially the skilled or semi-skilled) should be expected to undertake these different 
types of work until it is evident that there is no longer any demand for their normal 
services. Work relief may then be appropriate as a method of re-training, or to 
maintain morale. Since work relief is likely to be more expensive and more trouble- 
some to administer than straight cash relief, it should presumably be confined to 
those unemployed who are most in need of this type of benefit. The long-period 
unemployed suggest themselves as obvious candidates. But it is doubtful whether, 
if work relief is to be the normal type of benefit offered by the residual system, 15 
weeks is a reasonable point at which to draw the line between workers who should 
receive cash benefits and those who should be relieved through a work program. 

There is yet another economic aspect to this problem. An unemployment relief 
system which provides benefits as a right without pressure to accept jobs at less than 
prevailing wages involves an economic risk to the community as a whole. It is 
essentially a relaxation of the pressure on workers to conform to market prices. Such 
a relaxation will postpone wage readjustments which may be a serious matter if there 
is a general depression due largely to maladjustment in wage rates. The extent of 
this risk will be determined by the period for which these “non-pressure” benefits are 
given. Some relaxation of the pressure during the first weeks of unemployment is 
in the general interest. It is undesirable that workers should be pressed to seek 
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unfamiliar jobs or jobs at less than prevailing rates until it becomes clear that the 
demand for their services in their old employments or at the old wage level is un- 
likely to revive. It is, however, questionable whether the 15 weeks breathing spell 
allowed for in the average American system is long enough to permit the true state 
of affairs to be diagnosed. 

It is, moreover, impossible to know at the beginning of a trade recession whether 
the remedy lies in a general reduction of wages. But it is clear that this relaxation 
of pressure on wage rates cannot be indefinite. Thus the proper scope of unemploy- 
ment compensation in the total relief situation will depend partly on the extent to 
which any community is prepared to run the risk of postponing desirable economic 
readjustments. It cannot be determined without taking into account the underlying 
economic situation. A richer community can afford to take a greater risk by 
extending the period for which unemployment compensation benefits are payable 
than a poorer community. It is improbable that this decision can be made once 
and for all. 


ADMINISTRATIVE CONSIDERATIONS 


The final group of considerations that must play a part in determining the scope 
of unemployment compensation are administrative. As compared with other types 
of relief, unemployment compensation has both administrative disadvantages and 
advantages. It is probably more complicated as a method of collecting the necessary 
funds than a system relying on the proceeds of general taxation. It involves the 
keeping of elaborate records and the levying and collecting of special taxes. On the 
other hand, this work can be done in an orderly way and is spread evenly trom 
year to year. There is no peak load. As a result of this routine accumulation of 
records unemployment compensation presents great advantages as a method of 
paying benefits. 

In the first place, the realm of administrative discretion is greatly reduced and 
payment becomes much more nearly automatic. The claim of a worker to be 
qualified can be checked from the existing records, no means test is involved, and the 
right of the workers to refuse jobs at less than prevailing wages greatly simplifies the 
problem of the administrator. For a defined number of weeks of unemployment it 
is not necessary to decide whether in each individual case there should be pressure 
to accept work below prevailing wages, and, in many systems, work that is un- 
familiar. The determination of the amount of benefit is also automatic (in contrast 
with home relief where each worker’s benefit depends upon his individual needs). 

Secondly, the type of benefit given greatly simplifies the administration. Unem- 
ployment compensation calls only for the payment of a cash benefit. Thus the prob- 
lems associated with work relief, the selection of appropriate workers and projects, 
and the determination of wage rates and conditions of work do not arise. Indeed, 
its administrative convenience is one of the great arguments in favor of unemploy- 
ment compensation as a method of unemployment relief. The relative part to be 
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played by unemployment compensation in the total relief set-up will be partly de- 
termined by the extent to which this administrative convenience would outweigh 
possible economic or financial disadvantages of extending the system. If the cost 
of compiling records of payments is considerable, a system which utilizes this con- 
venient mechanism for paying benefits only during the first 15 weeks of unemploy- 
ment fails to reap much advantage from the heavy overhead involved in the 
permanent record-keeping system. 


CoNcLUSION 


Unfortunately the three basic considerations discussed in the preceding sections 
often lead to conflicting results. It would indeed be remarkable if the sum raised 
by exploiting wage and payroll or any other taxes to the degree indicated by fiscal 
and economic considerations should be exactly that needed to finance an unemploy- 
ment compensation system of a magnitude found to be desirable by reference to our 
other two sets of considerations. Yet the foreign experience suggests that there can 
be no satisfactory partial or unintegrated solution of the problem of unemployment 
relief. Where can a beginning be made? Do some considerations out-weigh others? 

Since no one type of tax is obviously both appropriate and adequate to finance an 
unemployment relief program, the scope of an unemployment compensation system 
should be determined by reference to the economic costs and administrative con- 
venience of benefits of this type as compared with those of other available forms of 
benefit, z.¢., by reference to the second and third of the considerations discussed in 
this paper. The institutional set-up should, however, make provision for calm and 
periodic revision of this decision. Some kinds of benefits are more costly than others 
from both the financial and the broader economic point of view, and can be more 
easily borne at some times than others. 

The problem of financing is secondary. The approximate total sum to be spent 
on relief will be set by the decisions as to the types of benefit to be given and the 
relative importance of each in the total system. The financial problem then becomes 
one of discovering appropriate and available taxes. If it is desired to finance unem- 
ployment compensation at least in part by wage and payroll taxes, and these should 
prove inadequate to carry a plan of the scope indicated by social, economic and 
administrative considerations, the additional funds must be supplied from some 
other source. Within the limits of this brief paper it is not possible to discuss the 
details of the financing of the residual relief system. 














AN HISTORICAL ACCOUNT OF UNEMPLOYMENT 
INSURANCE IN THE SOCIAL SECURITY ACT 


Epwin E. Wirtte* 


Tue Historica, BackcRouNnD 
Attempts at State Legislation 

Titles III and IX, the parts of the Social Security Act concerned with unemploy- 
ment compensation, had behind them a long history of futile efforts to establish 
unemployment compensation through state legislation, without aid from the federal 
government. 

The first unemployment insurance bill in any American state legislature was intro- 
duced in Massachusetts in 1916. This was a measure modeled after the limited British 
act of 1911, which never came to a vote. The second was the widely publicized Huber 
bill in the Wisconsin legislature of 1921, which was drafted by Dr. John R. Com- 
mons.’ This bill came within one vote of passing in the session in which it was first 
offered. Thereafter it was reintroduced, with some modifications, in each Wisconsin 
legislature until and including 1931 but never again came even close to passage. In 
the ‘twenties unemployment insurance bills were introduced also in Massachusetts, 
New York, Connecticut, and Minnesota. Throughout this period interest in the 
problem of protecting industrial workers against the hazards of unemployment was 
noticeably increasing and a considerable number of voluntary unemployment insur- 
ance plans were launched by progressive employers or under trade agreements.” 

The great depression which began in 1929 enormously increased public interest in 
unemployment insurance. This was manifested in the introduction in 1931 of unem- 


* A.B., 1909, Ph.D., 1916, University of Wisconsin. Professor of Economics, University of Wisconsin. 
Executive Director of the Committee on Economic Security, 1934-1935. Special Agent, United States Com- 
mission on Industrial Relations, 1914-1915; Secretary, Industrial Commission of Wisconsin, 1917-1922; 
Chief, Wisconsin Legislative Reference Service, 1922-1933; Acting Director, Unemployment Compensation 
Division, Industrial Commission of Wisconsin, 1934. Member and Secretary, Wisconsin Interim Com- 
mittee on a Retirement System for State Employees, 1929-1931. Author, The Government in Labor Dis- 
putes (1932) and of numerous articles in the fields of social insurance, labor law, and labor legislation. 

*In most accounts of the history of unemployment compensation in the United States, the Wisconsin 
bills of the ‘twenties are treated as if they provided for individual employer accounts, as does the present 
Wisconsin law. This was not the case. All Wisconsin bills prior to 1931 provided for a pooled fund, 
without individual employer accounts, but with varying rates of contributions. The essential provisions of 
the Huber Bill are given in ForsBerc, SELECTED ARTICLES ON EMPLOYMENT INSURANCE (1926) 124-127. 

* The most comprehensive treatise on these experiments is Srewart, UNEMPLOYMENT BENEFITS IN THE 
Unrrep States (1930). A study of the more recent experience with voluntary plans was made for the 
Committee on Economic Security by Miss Constance A. Kiehel. 
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ployment insurance bills in no less than 17 state legislatures and in the creation of 
interim committees to study this problem in six states in 1931. In the next year, 
reports in favor of the immediate enactment of unemployment compensation laws 
were made by four of these commissions, a municipal commission of the city of Balti- 
more, and the Interstate Commission on Unemployment, which was organized at the 
instance of Governor (now President) Roosevelt and was composed of appointees of 
the governors of six leading eastern industrial states.2 In June of this year the 
Democratic National Platform pledged the party which won the national election to 
support “unemployment insurance under state laws”; and in November the American 
Federation of Labor, previously opposed to unemployment insurance, reversed its 
position. 

In 1933, 65 unemployment compensation bills were introduced in 24 states; and in 
1934, 21 bills in five of the nine states whose legislatures met in regular sessions in this 
year. In these two years there were unemployment insurance study commissions in 
eleven states, ten of which made favorable reports. In seven states in 1933 and one 
state in 1934, unemployment compensation bills passed one house of the legislature, 
only to fail in the other. Wisconsin alone enacted an unemployment compensation 
law, doing so in February, 1932. This Wisconsin law was the only concrete result 
of all the numerous endorsements of unemployment compensation and the years of 
effort for the enactment of state legislation. 

Doubtless there were many reasons for this record of almost complete failure; but 
the factor which overshadowed all others was the fear encountered in every state that 
enactment of an unemployment insurance law would place a heavy burden on 
employers of the state which would handicap them in competition with employers 
from states not having such a law.* 


Proposals for Federal Legislation 

The first time that unemployment insurance came before Congress was in 1916 
in the form of a resolution by Representative Meyer London, New York Socialist, for 
the creation of a committee to draft a bill for a national unemployment insurance 
fund.® Thereafter this subject did not again come up until the Senate in 1928 adopted 
a resolution of Senator Couzens for an investigation by the Committee on Labor and 
Education of the entire subject of unemployment insurance. This investigation was 
conducted by a sub-committee, which, after hearings, reported that any legislation for 
compulsory unemployment insurance was premature, although it favored the volun- 
tary establishment of unemployment reserve funds by employers.® 


* The most convenient source of information for all developments affecting unemployment insurance 
throughout this period is the American Labor Legislation Review. 

“For a clear statement that this was the major difficulty, see the testimony of Dr. I. M. Rubinow in the 
Hearings on Unemployment Insurance before a sub-committee of the House Ways and Means Committee, 
73d Cong., 2d Sess. (1934), p. 190. ; 
°H. Res. 159, 64th Cong., rst Sess. (1916). 

*Sen. Rep. No. 2072, 7oth Cong., 2d. Sess. (1928). 
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Another investigation was conducted by a select committee, created in the spring 
of 1931 under a resolution offered by Senator Wagner. This committee, composed of 
Senators Hebert, Glenn, and Wagner, after personal investigation of the European 
systems, reported in the spring of 1932 endorsing compulsory unemployment com- 
pensation legislation but concluding that the federal government could do nothing 
in this field except through allowing credit against federal income taxes for contribu- 
tions by employers to unemployment reserve funds.” Several different bills for such 
credits were introduced by Senator Wagner but none of them ever came to a vote. 

In February, 1934, Senator Wagner, jointly with Congressman Lewis of Maryland, 
offered a new bill to encourage the enactment of state unemployment compensation 
laws. This Wagner-Lewis bill went to the root of the difficulty blocking state legis- 
lation: the removal of the unfair advantage enjoyed by employers in states which do 
not have unemployment compensation laws. It did this through proposing the levy 
of an excise tax of five per cent of their payrolls upon all employers of ten or more 
persons (with some exceptions), against which an offset was to be allowed equal to 
the contributions of these employers to unemployment reserve funds established pur- 
suant to a state law meeting standards prescribed in the federal act. 

This bill was hailed with great enthusiasm by all advocates of unemployment in- 
surance and endorsed in strongest terms, in hearings conducted before a sub- 
committee of the House Ways and Means Committee, by such leading specialists as 
Dr. I. M. Rubinow, Paul Douglas, Abraham Epstein, and John B. Andrews, as well 
as by William Green of the American Federation of Labor, a half dozen employers 
who had experience with voluntary unemployment reserves plans, and the Secretary 
of Labor, Frances Perkins. President Roosevelt in a letter to Chairman Doughton of 
the Ways and Means Committee, likewise, endorsed the bill in principle and ex- 
pressed the hope that it would be passed before the close of the session. Nevertheless, 
the Wagner-Lewis Bill was not passed, nor even reported. The President himself 
did not include this bill in the list of “must” measures whose passage he demanded 
before the end of the session and it died with adjournment. 

This outcome seems in part to have been attributable to the belief of some sincere 
supporters of unemployment insurance that the proposed bill could be improved 
through further study. In particular, there were many who believed it to be desirable 
that Congress should prescribe more in detail what the state unemployment com- 
pensation laws must contain, to insure uniformity throughout the country. There 
was much sentiment also for giving to the federal government control over the invest- 
ment and liquidation of the unemployment reserve funds in order to assure that such 
funds would operate toward the stabilization of industry, rather than the reverse. 
Finally, there were many who believed that the time was ripe for a more compre- 
hensive program for economic security than unemployment insurance alone. 

™Sen. Rep. No. 964. 72d Cong., 1st Sess. (1932). 


®H. R. 7659, 73d Cong., 2d Sess. (1934). The hearings on this bill were conducted in March, 1934, 
and published in the usual form. ® New York Times, March 24, 1934. 
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This view was adopted by the President. In a special message to Congress on 
June 8, 1934,'° without mentioning the pending Wagner-Lewis Bill, the President, in 
effect, promised the country that he would present to the new Congress which would 
convene in January a program for “furthering the security of the citizen and his 
family through social insurance,” which would “provide at once security against 
several of the great disturbing factors in life—especially those which relate to unem- 
ployment insurance and old age.” 


PREPARATION OF THE Economic Security BILL 


In accordance with this message, the President in an Executive Order, dated June 
28, 1934, created the Committee on Economic Security."? This Committee was con- 
stituted of the Secretary of Labor as chairman, the Secretary of the Treasury, the 
Attorney General, the Secretary of Agriculture, and the Federal Emergency Relief 
Administrator. It was directed to “study problems relating to economic security of 
individuals” and to “report to the President not later than December 1, 1934, its 
recommendations concerning proposals which in its judgment will promote greater 
economic security.” To assist the Committee, this executive order provided for the 
appointment by it of a Technical Board on Economic Security, composed of persons 
in the government service who had special knowledge of the problems to be dealt 
with, and of an Executive Director and a staff. It also provided for an Advisory 
Council on Economic Security, to be constituted of citizens not in the government 
service to be subsequently appointed by the President, which was to “assist the Com- 
mittee in the consideration of all matters coming within the scope of its investiga- 
tions.” For the expenses of this investigation, $85,000 was set aside from emergency 
relief funds, a sum later increased to a total of approximately $125,000. 

The contemplated study was actually begun a month after the issuance of the 
executive order. Arthur J. Altmeyer, Second Assistant Secretary of Labor, was 
named Chairman of the Technical Board; Thomas H. Eliot, Associate Solicitor of 
the Department of Labor, Counsel of the Committee; and the author of this article, 
Executive Director and Secretary. Twenty persons altogether were named as mem- 
bers of the Technical Board.’? All of these members devoted a large part of their 
time for several months to this work, some of them nearly all of their time, although 
continuing on the payrolls of their respective departments. This Board functioned 
through meetings of its entire membership, through sub-committees, and through 
counsel and assistance given by individual members to the staff and the Committee 
on Economic Security. It made no final, formal report, but representatives of the 


#°H. Doc. No. 397, 73d Cong., 2d Sess. (1934). ™ Exec. Order, No. 6757. 
™ Complete lists of the membership of the Technical Board, the Advisory Council, and all other advisory 





committees are given in the Report to the President of the C ittee on Ec ic Security. See also 
Hearings before the House Committee on Ways and Means on H. R. 4120 (Economic Security Act) 74th 
Cong., 1st Sess., (Jan. 21-Feb. 12, 1935) at pp. 60, 62; Hearings before the Senate Finance Committee on 
S. 1130 (Economic Security Act) 74th Cong., rst Sess. (Jan. 22-Feb. 20, 1935) appendix. (The reports 
of these hearings will hereafter be cited as “House Hearings” and “Senate Hearings” respectively.) 
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Board attended all meetings of the Committee on Economic Security and were in 
constant touch with its members. 

A staff of specialists not connected with the government service was assembled by 
the Executive Director and the Technical Board during the month of August. 
Studies were initiated on all major phases of the problems of social security. These 
studies were not directed primarily toward the collection of new information, but 
toward the summation and evaluation of the vast amount of data available in all 
of these fields. 

More attention was given by the staff and the Technical Board to unemployment 
insurance than any other subject. The Technical Board created a committee on 
unemployment insurance’? which included several of the most eminent students of 
this institution in the entire country. The staff, likewise, embraced a goodly per- 
centage of the specialists in this field and able statisticians and actuaries.’* Studies 
made included estimates of unemployment in the last complete business cycle and 
of the probable contributions and benefit costs under varying plans for unemploy- 
ment compensation; the experience of foreign countries with unemployment insur- 
ance; the operation of voluntary systems in this country; the economic effects of 
unemployment reserves and the handling and investment of reserve funds; the ad- 
ministration of unemployment insurance; alternatives to unemployment insurance; 
and various technical questions. These staff studies finally culminated in reports 
which were presented to the Committee on Economic Security and later made 


available to the Congressional committees."® 

% This staff was headed by Dr. Bryce Stewart, Director of Research, Industrial Relations Counselors, Inc., 
New York, with Merrill G. Murray, Director, Minnesota State Employment Service, as his principal assistant. 
Associated with them were some twelve research assistants, several of whom had written extensively on 
unemployment insurance. William R. Williamson, Actuary, Travellers Insurance Company; Fred S. Jahn, 
now with the National Industrial Conference Board; and Robert R. Nathan, now with the United States 
Department of Commerce, headed the actuarial and statistical staff. A special committee of actuarial 
consultants was created by the Committee on Economic Security to check all actuarial methods and calcula- 
tions. These actuarial consultants were Professor James W. Glover, University of Michigan; Professor 
Henry L. Rietz, University of Iowa; Professor A. L. Mowbray, University of California; and M. A. Linton, 
President, Provident Mutual Life Insurance Company. The study of the economic effects of unemployment 
reserve funds and their administration was made by O. S. Powell, Federal Reserve Bank of Minneapolis, 
and Allan R. Sweezy, Harvard University, under the direction of a special committee of the Technical Board 
consisting of Messrs. Riefler, Hansen, and Viner. 

“The members of the sub-committee on unemployment insurance were Dr. Alvin H. Hansen, Chair- 
man of the Economics Department and Director of the Employment Stabilization Research Institute of the 
University of Minnesota, then Chief Economic Analyst of the Department of State, Chairman; Dr. Wm. M. 
Leiserson, Chairman of the National Mediation Board and former chairman of the Ohio Unemployment 
Insurance Commission; Thomas H. Eliot, Counsel of the Committee on Economic Security; Dr. Jacob 
Viner, internationally known economist of the University of Chicago, at the time Advisor to the Secretary 
of the Treasury; and E. Willard Jensen, Executive Secretary, Business Advisory Council, Department of 
Commerce. 

The Executive Committee of the Technical Board consisted of Dr. Winfield S. Riefler, Executive Direc- 
tor, Central Statistical Board, Chairman; Dr. Viner; Corrington T. Gill, Assistant Federal Emergency Relief 
Administrator; Alexander Holtzoff, Assistant to the Attorney General; and H. R. Tolley, Assistant Admin- 
istrator, Agricultural Adjustment Administration. 

5 A list of the more important of these studies is given in the Senate Hearings, pp. 323-324. A sum- 
mary of the factual material in these reports is expected to be published in the near future by the Social 
Security Board. : 
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From the outset, the Committee on Economic Security indicated that it desired 
not merely a summary of all available information on the subject of unemployment 
insurance, but also the advice of the Technical Board and the specialists in its employ 
on the legislation, if any, which it should recommend. To this end, conferences were 
held on an average of twice a week, which were participated in by the executive and 
unemployment insurance committee of the Technical Board, the chairman of the 
Board, the Executive Director and Counsel of the Committee and all of its principal 
staff members. 

A majority of the members, both of the Technical Board and the staff, originally 
favored a strictly federal system of unemployment insurance. It was recognized by 
all that a federal system would have many advantages, particularly those of uniform- 
ity throughout the country. Accordingly, an attempt was made to work out the 
details of a federal system, but it was found impossible to reach any agreement 
regarding details. In the end the members of the Technical Board, nearly unani- 
mously, concluded that a federal system of unemployment compensation is imprac- 
tical in this country, under existing conditions. 

The same conclusion was reached regarding a unique suggestion made in these 
conferences for a codperative federal-state system, in which the federal government 
would collect all contributions and prescribe all major conditions for unemployment 
insurance legislation, but would leave the actual administration to the states and 
return to them the contributions collected from their employers (and employees). 
This proposal, likewise, was most thoroughly explored because it seemed a method 
through which uniformity in unemployment insurance legislation could be secured 
through federal action. But this “subsidy” plan also encountered disagreements over 
the conditions to be imposed upon the states. In the end, the Technical Board 
reached the conclusion that, in the absence of experience with unemployment in- 
surance in this country, it is desirable to allow wide latitude for experimentation and 
recommended to the Committee on Economic Security a plan for federal legislation 
on this subject similar to that of the Wagner-Lewis Bill in the preceding Congress. 
Some members of the staff dissented, continuing to advocate an exclusively federal 
system of unemployment compensation, or, if this was not deemed advisable, the 
“subsidy” plan, with the federal government prescribing in detail the legislation 
the states would have to adopt to be entitled to a return of the taxes collected from 


their employers. 
Early in November the President appointed the Advisory Council on Economic 


Security. The twenty-three members of this Council were all eminent citizens 
drawn from private life, with President Frank P. Graham of the University of North 
Carolina as chairman. The Council held its first meetings in the second week in 
November and further meetings in the last week in November and second week in 
December. Its first series of meetings was devoted to a preliminary consideration 
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of possible alternative courses of action; the later meetings to an attempt to formulate 
its own recommendations. 

Like all other groups, the members of the Advisory Council differed on the 
details of the federal legislation which ought to be adopted on the subject of unem- 
ployment insurance. Major differences developed over the type of federal law to 
be recommended, contribution rates, contributions from general tax revenues, and 
compulsory employee contributions. Nine members voted in favor of the “subsidy,” 
seven in favor of the “Wagner-Lewis” type of law, with six not voting or absent; a 
majority opposed employee contributions, but six members filed a supplemental 
report to the contrary; and five other members a supplemental report urging higher 
contribution rates. Yet all members of the Advisory Council united in a report,?® in 
which they outlined, fairly and ably, the arguments pro and con on each point on 
which there were differences and concluded: 


“All of the members recognized that each type of federal law has distinct merits, and 
wish their votes to be interpreted not as necessarily opposing either type of law, but as 
preferring one to the other.” 


All were agreed that federal legislation on unemployment insurance was desirable at 


the coming session of Congress and that federal action is necessary to enable the 
states to pass unemployment compensation laws.** 

©The complete text of the Report of the Advisory Council and of all supplementary statements by 
groups of members of the Council which were formally filed with the Committee on Economic Security is 
published in the Senate Hearings, pp. 226-237, 324-326, 331-332, and in the House Hearings, pp. 871-893. 

* The position of the Advisory Council appears clearly from the opening paragraphs of the part of its 
report dealing with unemployment compensation: 

“All members of the Advisory Council join with the President in holding that legislation for unem- 
ployment compensation, on as nearly a Nation-wide basis as possible, should be enacted this winter. 

“We support his statement to the National Conference on Economic Security that ‘unemployment in- 
surance must be set up with the purpose of decreasing rather than increasing unemployment.’ While we 
believe that the States should be permitted a large freedom in choosing the type of plan they establish, we 
strongly recommend that the Committee on Economic Security, in considering Federal legislation, and that 
the States in considering State legislation, keep in mind these two principal objectives: 

(1) The plan should promote security by providing compensation for workers who are ‘laid off.’ 

(2) The plan should serve as an incentive to employers to provide steady work and to prevent unem- 
ployment. 

“We regard it as settled that unemployment compensation at this time should be developed along 
Federal-State lines. In this codperative undertaking the Federal Government must assume the leadership. 
It should make it easier for the States to act by removing those disadvantages in interstate competition 
which are always raised against purely State legislation that involves costs to industry. This knot should 
be cut by requiring industries in all States (whether the States enact unemployment compensation laws or 
not) to make uniform pay-roll contributions. The Federal government should enact a law prescribing 
minimum standards, and should actively assist the States in preparing necessary State legislation and in 
getting their plans: into operation. The Federal Government should set up an administrative authority, and 
as suggested by the President, should assume responsibility for the safeguarding of all unemployment 
reserve funds and use these funds to promote stabilization. 

“The States for their part must assume responsibility for State administration. Unemployment com- 
pensation benefits must necessarily be locally administered and no large bureaucracy in Washington need 
be created if this principle is observed. Subject to necessary minimum standards prescribed in the Federal 
law, wide latitude should be allowed the States to experiment with respect to the particular form and pro- 
visions of the unemployment compensation laws which they may enact. Such laws should, however, be 
completely divorced from relief.” 
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The Committee on Economic Security began its consideration of the recom- 
mendations to be made to the President several weeks before the Advisory Council 
made its formal report, but did not reach any final decisions until Christmas. In its 
deliberations it gave consideration not only to the recommendations of the Advisory 
Council, the Technical Board, and the staff members, but to many suggestions from 
outside sources. These included the views expressed by the President in his address 
to the National Conference on Economic Security,1* the complete verbatim record of 
all addresses and discussion at this Conference, the recommendations of a group of 
specialists attending it, and a Memorandum on Unemployment Insurance by the 
Committee on Industrial Relations of the Business Advisory and Planning Council 
of the Department of Commerce, which conducted an independeni study of this 
subject of several months’ duration, as well as numerous suggestions made by private 
individuals and organizations. 

The recommendations from all of these sources were given consideration, but, as 
they were conflicting, they could not all be adopted. In line with most of the recom- 
mendations, the Committee concluded that a federal system of unemployment insur- 
ance was out of the question. As between a “subsidy” type of federal law and the 
“Wagner-Lewis” plan, it decided in favor of the latter, primarily because it concluded 
that the federal government should not attempt to regulate in detail what the states 
should include in their unemployment compensation laws. It recognized the need 
for uniformity in state legislation, but felt that under the Constitution, such uniform- 
ity must be brought about through the voluntary action of the states (which, it felt, 
should be encouraged and promoted by the federal government), not through fed- 
eral dictation. It included in its report recommendations to the states regarding 
desirable provisions in state unemployment compensation laws, but recommended 
that the federal legislation be confined to the levy of a tax on employers through- 
out the country, measured by payrolls, against which an offset is to be allowed for 


* The National Conference on Economic Security was held at Washington on November 14, 1935, 
under the auspices of the Committee on Economic Security. To this conference there were specially invited 
several hundred outstanding leaders of industry, labor, and agriculture, and substantially all persons not 
connected with the work of the Committee who had written articles on any phase of the problems of social 
security, including some persons from every state in the Union. Nearly all persons specially invited at- 
tended the conference, as did many others, all sessions of the conference being open to the public. The 
conference divided into sections devoted to each of the major fields of social security, with specialists not 
connected with the Committee and known to hold opposite views as leaders of the discussion. The entire 
conference was addressed by the President, who in his speech repeated his promise that he would present 
to the incoming Congress a comprehensive legislative program on economic security including unemploy- 
ment insurance and old age pensions, but stating that he had not yet decided whether the time was oppor- 
tune for old age insurance. On unemployment insurance he again expressed his conviction that this insti- 
tution should be developed as a codperative federal-state undertaking, with the administration vested in 
the states with wide latitude allowed to them for experimentation, but with the investment and liquidation 
of the reserve funds within control of the federal government. He further urged that unemployment 
insurance should be completely divorced from relief, should be financed by contributions not (general) 
taxes, and should encourage the stabilization of employment. The President’s address and all of the 
more general speeches at the conference were published by the Committee on Economic Security in a 
pamphlet entitled, “Security” (November, 1935), and a complete verbatim record of all proceedings was 
furnished all members of the Committee on Economic Security. 
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contributions made under state unemployment compensation laws, with even less 
restrictions than were included in the Wagner-Lewis Bill in the preceding Con- 
gtess.'® In only two respects did it deem restrictions going beyond mere definitions 
of unemployment compensation to be necessary: it recommended that the investment 
and liquidation of unemployment reserve funds be centralized in the federal gov- 
ernment, and that, if a state adopts an employer reserve type of law, it must require 
all employers to contribute at least one per cent on their payrolls to a central pooled 
fund, from which unemployed workmen might draw benefits when the accounts of 
their employers are exhausted. 

As has been stated, the Committee reached a unanimous decision regarding the 
report to be made to the President just before Christmas and at that time informally 
presented its recommendations to the President. Thereafter, the formal report of 
the Committee was drafted and a bill in accordance with the Committee’s recom- 
mendations prepared by its Counsel, with assistance from Treasury officials, Con- 
gressional draftsmen, and members of Congress. The completed report was pre- 
sented to the President on January 15, 1935.7° 


CoNGRESSIONAL CONSIDERATION 


The President transmitted the Report of the Committee on Economic Security to 
Congress in a special message on January 17, 1936, in which he recommended legis- 
lation in accord with the suggestions of the Committee, urging prompt action by 
Congress because the recommended program necessitated state, as well as federal, 
legislation, and most state legislatures were then in session but would adjourn within 


a few months.?? 

™ The essentials of the program recommended appear clearly in the summary of its recommendation 
included in its Report (page 4): 

“We believe that the states should administer unemployment compensation, assisted and guided by the 
federal government. We recommend as essential the imposition of a uniform pay-roll tax against which 
credits shall be allowed to industries in states that shall have passed unemployment compensation laws. 
Through such a uniform pay-roll tax it will be possible to remove the unfair competitive advantage that 
employers operating in states which have failed to adopt a compensation system enjoy over employers 
operating in states which give such protection to their wage earners. 

“We believe also that it is essential that the federal government assume responsibility for safeguarding, 
investing, and liquidating all reserve funds, in order that these reserves may be utilized to promote eco- 
nomic stability and to avoid dangers inherent in their uncontrolled investment and liquidation. We believe, 
further, that the federal act should require high administrative standards, but should leave wide latitude 
to the states in other respects, as we deem experience very necessary with particular provisions of unemploy- 
ment compensation laws in order to conclude what types are most practicable in this country.” 

This report was published in pamphlet form by the Committee on Economic Security and as a 
Congressional Document in both houses of Congress. It was also incorporated in the hearings on the 
Economic Security “Act conducted by the House Ways and Means Committee and the Senate Finance 
Committee. 

**On unemployment compensation the President recommended specifically: 

“With respect to unemployment compensation, I have concluded that the most practical proposal is 
the levy of a uniform federal payroll tax, ninety per cent of which should be allowed as an offset to 
employers contributing under a compulsory state unemployment compensation act. The purpose of this 
is to afford a requirement of a reasonably uniform character for all states codperating with the federal 
government and to promote and encourage the passage of unemployment compensation laws in the states. 
The ten per cent not thus offset should be used to cover the costs of federal and state administration of this 
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Bills incorporating the recommendations of the President and the Committee on 
Economic Security were presented on the same day by Senator Wagner, Repre- 
sentative Doughton, and Representative Lewis.?? These bills were referred in the 
House to the Ways and Means Committee and in the Senate to the Finance Com- 
mittee, and in both houses hearings were begun almost immediately.?% 

A large part of the entire testimony was devoted to unemployment compensation. 
Both committees examined at length the chairman and other members and rep- 
resentatives of the Committee on Economic Security and received testimony from a 
number of members of the Technical Board and the Advisory Council. They also 
received testimony from labor union officials, industrialists, and prominent citizens 
in support of the bill, and other testimony in opposition or criticism. Witnesses 
criticized the bill both as being too conservative and too radical. Some witnesses 
opposed any action by the federal government on unemployment compensation, 
while others favored the radical Lundeen Bill.2* In between were a considerable 
number of people who expressed approval generally of the Administration bill, but 
urged that more standards should be written into the Federal Act to which the state 
unemployment compensation laws must comply. Almost without exception, these 
witnesses who urged the inclusion of more standards in the Federal Act also ex- 
pressed themselves in favor of a “subsidy” type of law. 

After conclusion of its hearings, the House Ways and Means Committee at once 
began consideration of the bill in executive sessions, which ran altogether to nearly 
twenty meetings. The Committee decided early to completely redraft the proposed 
bill and made numerous changes in policy. In the end, an entirely new bill emerged, 
which was reported to the House for passage on April 5, with eight of the twenty- 
five members of the Committee dissenting as to some parts of the bill, but approving 
of the two titles dealing with unemployment compensation.?® 
broad system. Thus, states will largely administer unemployment compensation, assisted and guided by the 
federal government. An unemployment compensation system should be constructed in such a way as to 
afford every practicable aid and incentive toward the larger purpose of employment stabilization. This 
can be helped by the intelligent planning of both public and private employment. It also can be helped 
by correlating the system with public employment so that a person who has exhausted his benefits may be 
eligible for some form of public work as is recommended in this report. Moreover, in order to encourage 
the stabilization of private employment, federal legislation should not foreclose the states from establishing 


means for inducing industries to afford an even greater stabilization of employment.” 

2S. 1130; H. R. 4120, 74th Cong., 1st. Sess. (1935). 

* These hearings were conducted by both committees before their entire membership, and with nearly 
all members present at all times. In the House the hearings lasted from January 21 to February 12, with 
sessions on practically every intervening working day, and meetings frequently both forenoons and after- 
noons. In the Senate, the hearings ran from January 22 to February 20, with somewhat less pressure to 
bring them to a conclusion, as it was agreed that being a finance measure, this bill should first be acted 
upon in the House of Representatives. The hearings in the House were published in a volume of 1141 
pages, while those of the Senate Committee ran to 1354. pages. 

* H.R. 2827, 74th Cong., 1st Sess. (1935). 

* The new bill was H. R. 7260. In this bill even the title was changed from “Economic Security Act” 
to “Social Security Act.” The report to the House was made in H. Rep., No. 615, 74th Cong., 1st Sess. 
(1935). The majority report contains the following lucid explanation of the purposes of Titles III and IX: 

“The bill permits the states wide discretion with respect to the unemployment compensation laws they 
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This bill differed less radically from the original bill with respect to unemploy- 
ment compensation than in the provisions relating to old-age security, but there were 
some essential differences. These included the elimination of some of the “standards” 
for state legislation, particularly the requirement for the selection of all personnel 
connected with the administration of unemployment compensation on a merit basis, 
and restriction of the coverage of the federal tax, but also the striking out of all 
provisions permitting states to have any type of law other than a pooled fund with 
equal contribution rates from all employers and of all provisions according a lower 
rate of tax to employers who have stabilized employment. 

The Social Security Bill came up for consideration in the House of Representatives 
on April 11, under a rule permitting complete freedom of amendment. This was the 
first major measure considered under such a wide open rule in several Congresses. 
Debate lasted until April 19. While the greatest interest clearly was in old-age 
security, nearly a dozen amendments were offered to the unemployment compensa- 
tion titles, none of which, however, was adopted or received any considerable vote. 
On April 19, the House passed the bill by a vote of 371 Yeas to 33 Nays, the over- 
whelming majority of the members of all parties supporting the measure. 

Following passage in the House, the Social Security Bill came up for consideration 
in executive sessions of the Senate Finance Committee in the first weeks in May, 
this committee devoting practically all of two weeks to such consideration. A report 
favorable to passage, with amendments, was filed on May 20.2 The major amend- 


may wish to enact. The standards prescribed in this bill . . . are designed merely to insure that employers 
will receive credit against the federal pay-roll tax only for payments made under genuine unemployment 
compensation laws. 

“Yet the federal government, under this bill, has important functions to perform in order to make it 
possible for the states to have unemployment insurance laws and to facilitate their operation. It equalizes 
competitive conditions through the imposition of the employment excise tax provided for in Title IX. The 
bill further provides that the Social Security Board, which is created in Title VII to administer all parts 
of the social security program other than aids coming within the scope of operation of existing bureaus, 
shall have the duty of studying and making recommendations with respect to the broad problems of eco- 
nomic security. This Board will be able to render important actuarial and scientific services to the states 
in connection with their unemployment insurance systems. In Title III financial aid is given the states by 
the federal government to defray their costs in administering unemployment insurance. Finally, the federal 
government is to handle all unemployment reserve funds, in a trust account in the United States Treasury 
for the benefit of the states to which they belong. 

“This last provision will not only afford maximum safety for these funds but is very essential to insure 
that they will operate to promote the stability of business rather than the reverse.” 

The minority stated that the purposes of this part of the bill are “commendable,” but doubted whether 
they “will result in national benefit at this time.” It concluded: 

“However, we favor the principle of unemployment insurance. These titles of the Bill aid those states 
desiring to establish such insurance, and therefore we resolve all doubts in favor of this legislation.” 

Sen. Rep. No. 628, 74th Cong., 1st Sess. (1935). In explanation of the titles dealing with unemploy- 
ment compensation, the Committee said (p. 12): 

“This bill does not set up a federal unemployment compensation system. What it seeks to do is merely 
to make it possible for the states to establish unemployment compensation systems and to stimulate them to 
do so. This objective is carried out through grants-in-aid to the states (in Title III) for the administration 
of unemployment compensation laws and through the imposition of a uniform pay-roll tax on employers 








168 Law AND CoNTEMPORARY PROBLEMS 


ments relating to unemployment compensation were the restoration of complete 
freedom to the states with reference to the type of unemployment compensation law 
they should adopt, without any restrictions, and the inclusion of provisions to encour- 
age the stabilization of employment. 

The Senate debated the Social Security Bill from June 14 to June 19, with no 
intervening business of any importance. As in the House, there was little disagree- 
ment over the provisions relating to unemployment compensation. All of the amend- 
ments proposed by the Finance Committee were adopted without a roll-call vote, 
and on June 19, the Bill was passed with 76 Yeas and but 6 Nays. 

Then followed a long period in which the two houses tried to compromise their 
differences. The amendments affecting unemployment compensation proved rela- 
tively easy of adjustment, but for a long time it was impossible to secure any agree- 
ment upon the “Clark Amendment” to Title II (old-age benefits). Finally the Clark 
Amendment was dropped with an agreement for the appointment of a joint com- 
mittee to report on this subject at the next session of Congress. The Bill thereafter 
had easy sailing, the conference committee’s report being adopted in both houses 
without even a roll-call vote, in the House on August 8 and in the Senate on August 
g. Then on August 14, the President approved the Social Security Act, which became 
law immediately.?? 

Tue Enacrep Law 


Throughout the history of the unemployment compensation provisions of the 
Social Security Act, there was general agreement regarding the necessity for federal 
legislation. It was recognized by everyone who believed in the desirability of unem- 
ployment insurance that little headway could be made unless employers in all states 
would be subject to the same (or substantially the same) costs, whether their re- 
spective states enacted unemployment insurance laws or not. This is the major 
objective of the tax levied in Title IX, although that Title will also yield considerable 
revenue to the federal government, of which it stands in great need at the present 
time. 

In its final form, the Social Security Act neither sets up a federal system nor 
provides for federal regulation of unemployment insurance. This act merely seeks 
to make it possible for the states to pass unemployment compensation laws and to 
induce them to do so. It makes it the duty of the Social Security Board to give 
assistance to the states in the establishment and administration of unemployment 
compensation laws, but gives the Board no dictatorial powers whatsoever. The 
states are free to adopt any type law they wish. Congress eliminated the restriction 


(in Title IX) against which a credit is allowed for contributions made by them to unemployment com- 


pensation funds set up pursuant to state law. 

“Except for a few standards which are necessary to render certain that the state unemployment com- 
pensation laws are genuine unemployment compensation acts and not merely relief measures, the states are 
left free to set up any unemployment compensation system they wish, without dictation from Washington.” 


* Public, No. 271, 74th Cong., 1st Sess. (1935). 
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upon laws of the individual employer account type which the Committee on Eco- 
nomic Security recommended. It also eliminated all provisions under which the 
Social Security Board might have exercised any control over the personnel concerned 
with the administration of unemployment insurance. The Federal Act leaves to the 
decision of the states all questions relating to contributions and benefits; in fact, 
practically everything that is customarily included in unemployment compensation 
laws. 

There are, indeed, in Section 903 (a), six conditions to which state laws must 
conform in order to be recognized for tax credit purposes under Title IX. These 
conditions, how er, are, in the main, merely definitions of a genuine unemployment 
compensation act, not an attempt to secure uniformity throughout the country. 
This will be clear to anyone who will compare the multitude of provisions in any of 
the unemployment insurance laws which have been passed in this country with these 
conditions for the approval of state laws. Further clear proof to the same effect is 
that the Social Security Board has approved nine of the ten state laws which to date 
have been enacted in this country (the tenth law having not yet been submitted for 
approval), although these laws differ widely in their provisions. 

The one condition which is not merely a definition of a genuine unemployment 
compensation act is the requirement that all contributions must be deposited in the 
Unemployment Trust Fund which is established in the United States Treasury. 
This is not a necessary provision of any unemployment compensation law, but a 
condition which was considered essential to the safety of the reserve funds and their 
management in such a way as to promote business stability. The promotion of 
business stability is a responsibility of the federal government arising out of its 
exclusive control of the currency. In inserting this condition in Section 903 (a), the 
federal government did no more than to insure that its efforts to maintain stability 
will not be set at naught through the creation, investment, and liquidation of large 
reserve funds over which it has no control. This provision does not interfere with 
complete state control over unemployment compensation and involves no impair- 
ment of states’ rights. 

Titles III and IX of the Social Security Act represent the fulfillment of the plat- 
form pledge on which the present Administration was elected of “unemployment 
insurance under state laws.” Experience prior to the introduction of the Social 
Security Act conclusively demonstrated the impossibility of unemployment insurance 
without federal aid. Significantly, since then eight states and Congress, for the 
District of Columbia, have enacted unemployment compensation laws and, once 
Title IX is sustained, there is little reason to doubt that all, or nearly all, states will 
soon fall in line. The Social Security Act promises to become the instrumentality 
through which unemployment insurance will be attained on a nation-wide basis, and 
yet remain under state administration and state control. 
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